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Abstract
Recent years have seen improvements in Corporate Social Responsibility (CSR) 

consistency and interconnectedness. It is argued that one of the reasons for this deve-
lopment is the adoption of a clear, universal UN “Protect, Respect and Remedy” 
Framework for Business and Human Rights and the Guiding Principles on Business 
and Human Rights, which encouraged CSR to be understood as a management process 
with the normative substance that it has, to some extent, been lacking. The business 
community was actively engaged in developing and testing the UN Guiding Principles 
in practice. Yet equally important, if not more so, is the role the Framework envisages 
being played by states, particularly with regards to the skilled implementation of 
the UN Guiding Principles and the development by states of legal and incentives 
frameworks aligned with them and aimed at improving the business and social 
environment within its jurisdiction. This article examines the UN Guiding Princi-
ples provisions concerning states and their obligations, as well as looks at how their 
implementation advances in the case of Poland. It also off ers some suggestions for 
a way forward where relevant. 

* Beata Faracik, LL. M. is a human rights expert and Head of the Human Rights 
and Business Programme at the Allerhand Institute. She holds master degrees in law and 
European studies from Adam Mickiewicz University (Poland), LL. M. in Human Rights 
and Intellectual Property Law from Raoul Wallenberg Institute, Lund University and WIPO 
Worldwide Academy (Sweden) and currently is conducting PhD research at the University 
of Exeter (United Kingdom).

2011
PL ISSN 0554-498X

XXXI  POLISH YEARBOOK OF IN TER NA TIO NAL LAW



350

INTRODUCTION

The speed of globalization, which is increasing the number of trans-bound-
ary and trans-jurisdictional activities and transactions as well as the ability of 
non-state actors to move relatively easily from one jurisdiction to the other, makes 
it diffi  cult for states, as the principal players in social, environmental and develop-
ment policy implementation and accountability, to follow pace with appropriate 
regulatory and monitoring mechanisms. To ensure human rights protection and 
sustainable global development, there needs to be joint action by all actors within 
society. This does not preclude the state from playing a leading role, particularly 
in areas such as human rights, which are traditionally the state’s domain. 

2011 saw the adoption of the new universal human rights and business 
standard, which, if correctly implemented, could ensure consistent and comple-
mentary action by both the business community and states aimed at ensuring that 
human rights of all human beings are protected, respected and that an adequate 
remedy exists when breached. 

Before we move to the discussion of the state duty to protect and what it 
means in practice, we will fi rst examine the challenges faced by companies will-
ing to incorporate the Corporate Social Responsibility (CSR) approach into their 
business management, and trends in the CSR development. Second, we will exa-
mine if the human rights and business approach, as developed in the UN “Protect, 
Respect and Remedy” Framework and UN Guiding Principles: Implementing the 
United Nations “Protect, Respect and Remedy” Framework1 (UN Guiding Principles), 
both of which will be discussed at length, could create an answer to CSR consist-
ency and integrity problems. Attention will be also devoted to the soft law nature 
of the UN Guiding Principles and if and how it aff ects their implementation by 
states. Finally, the role of the state in implementing the UN Guiding Principles 
will be examined in the context of Poland. 

1  The Special Representative of the UN Secretary-General on Human Rights and 
Transnational Corporations and Other Business Enterprises (hereafter: SRSG on Human 
Rights & Business), Prof. John Ruggie, presented his report “Guiding Principles on Busi-
ness and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ 
Framework” on 21 March 2011, U.N. Doc. A/HRC/17/31 (hereafter: UN Guiding Princi-
ples). The report and Guidelines contained therein were endorsed on June 16, 2011 by the 
UN Human Rights Council Resolution No. 17/4, Human rights and transnational corpora-
tions and other business enterprises, U.N. Doc. A/HRC/RES/17/4 (hereafter: UN Resolu-
tion 17/4). Further information on the UN Guiding Principles and human rights and busi-
ness in general is available at www.business-humanrights.org/SpecialRepPortal/Home and 
www.ohchr.org/EN/Issues/Business/Pages/ Reports.aspx, accessed January 25, 2012.
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1. CSR AND THE NEED FOR CONSISTENCY AND INTEGRITY

The past decade saw a number of attempts both by states and the busi-
ness community to position itself in relation to CSR concerns that while business 
enterprises can play a vital role in enabling economic and social development so 
inextricably connected with human rights and security, business activities (direct 
or indirect, intentional or inadvertent) can also remove or reduce the ability of an 
individual to enjoy his or her human rights. 

The increase in CSR or sustainability reports by companies from approxi-
mately 837 in 2000 to 5,638 companies in 2011 as well as a number of published 
“Best CSR Practices” illustrate the explosion of CSR in the last decade. Businesses, 
often working with NGOs, have undertaken numerous voluntary eff orts to mini-
mise the negative impact they make and to defi ne and implement appropriate 
standards for business conduct.

Nonetheless, concerns continue to be voiced as to the eff ectiveness and ge-
nuineness of CSR initiatives. Alongside many initiatives, which have proven to be 
industry behaviour indicative of a real change, there are many that are considered 
simply to be public relations (PR)/social marketing strategies or at best philan-
thropy.2 Voluntary codes, internal or industry/sector focused, are among the ini-
tiatives subject to the biggest scepticism.

The issuance of voluntary codes of conduct has been an important facet of CSR 
developments in the last decade. A number of codes of conduct, ethics statements 
or guidelines have been developed or declared adherence to by individual companies, 
business associations, various bodies, in response to both internal and external pres-
sures (e.g. from consumers, potential litigation or employees) as voluntary expres-
sions of commitment made by an organisation to infl uence or control behaviour for 
the benefi t of the organisation itself and for the communities in which it operates.  

However, as research shows, both the quality and content of those docu-
ments diff er extensively. An OECD study of 246 voluntary codes of conduct in 
2000 showed that the only issue universally considered was the prohibition of 
child labour, while less then half recognized the right to freedom of association.3 

2  See e.g., Ch. Bader, Apple Sweatshops & Twitter Censorship: A Defi ning Moment for 
CSR, CSRwire Talkback blog, http://www.csrwire.com/blog/posts/294-apple-s-supplier-
woes-a-defi ning-moment-for-csr, accessed February 2, 2012; Radio program “Bizon”, “Quo 
Vadis Polski CSR”, aired on November 20, 2011, statement by Grzegorz Szczepański, Man-
ager for Corporate Affairs in the Żywiec Group, available at http://www.radiopin.pl/audycje/
archiwum/54/Bizon/page/3, accessed January 20, 2012.

3  K. Gordon & M. Miyake, Deciphering Codes of Corporate Conduct: A Review of their 
Contents, OECD Working Papers on International Investment No. 1999/2, Paris, March 2000.
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Additionally, they can be easily abused by companies that pay lip service to codes, 
but do not change their behaviour where profi ts are at issue.

The European Commission might highlight as indicative of progress the 
number of European enterprises that have signed up to the ten principles of the 
voluntary United Nations Global Compact initiative (UN Global Compact),4 
which has risen from 600 in 2006 to over 1,900 in 2011.5 Yet, it omits to mention 
that in just the fi nal quarter of 20096 approximately 150 European companies 
were de-listed for failing to comply with the UN Global Compact requirement of 
annual “Communication on Progress”.7 This requirement, introduced to ensure 
that companies communicate annually to all stakeholders their progress in imple-
menting the ten principles, hardly can be seen as demanding. Particularly if we 
take into account the fact that, as a reporting and self-evaluation mechanism, it 
does not really provide objective, adequate and eff ective monitoring and verifi ca-
tion of actual implementation of the principles by participants, making it possible 
for some companies to benefi t from their association with the UN without ensur-
ing conformity of their actions with the UN core values and principles.8 It could 
be argued, that lack of eff ective enforcement mechanisms as far as compliance 
with the standards that companies declare they adhere to, is part of the reason for 

4  The Global Compact initiative, launched by the former UN Secretary-General Kofi  
Annan at the World Economic Forum in Davos in 1999, is aimed at promoting among the 
business participants in the initiative, ten agreed principles of responsible corporate citizen-
ship that embrace universal values in four areas of action: human rights, labour, environment 
and anti-corruption. See, UN Global Compact portal: www.unglobalcompact.org. 

5  Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions. 
A renewed EU strategy 2011-14 for Corporate Social Responsibility, October 25, 2011, 
COM(2011) 681, http://ec.europa.eu/enterprise/newsroom/cf/_getdocument.cfm?doc_
id=7010, accessed January 25, 2012, p. 4 (hereafter: Communication on CSR 2011).

6  See, UN Global Compact News, 859 Companies Delisted for Failure to Com-
municate on Progress, February 10, 2010, http://www.unglobalcompact.org/news/
8-02-01-2010, accessed January 28, 2012.

7  The Global Compact participants are asked to communicate annually to all stake-
holders their progress in implementing the ten principles. They are also expected to submit 
a link to or description of their communication on progress to the Global Compact web-
site and/or, Global Compact local network website. If a participant fails to communicate its 
progress by the deadline, it will be listed as “non-communicating” on the Global Compact 
website, and after another year with no action on its side, the company will be expelled. The 
Global Compact regularly publishes the list with the names of companies that have been 
expelled for failure to communicate on their progress. 

8  See, P. L. Fall & M. M. Zahran, United Nations corporate partnerships: The role and 
functioning of the Global Compact, Report JIU/REP/2010/9, UN Joint Inspection Unit, 
Geneva, 2010. 
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their limited compliance or even non-compliance, with the values declared. Why 
incur costs to do something that one does not really have to prove? 

While the European Commission’s intention to “monitor the commitments 
made by European enterprises with more than 1,000 employees to take account of 
internationally recognized CSR principles and guidelines”9 is a very welcome de-
velopment, it does not change the fact that eff ectiveness of the voluntary approach 
to CSR, including the reporting on non-fi nancial performance, even among large 
companies is far from satisfactory and that Small and Medium Enterprises (SMEs) 
are being left to do as they wish.

The diffi  culty with adopting a comprehensive approach to CSR in the 
company context might be caused, in part, by the lack of a single universally 
agreed defi nition of CSR and its content. Simple comparison of the defi nition 
provided in the 2002 European Commission Communication10 which describes 
corporate social responsibility as “a concept whereby companies integrate social 
and environmental concerns in their business operations and in their interaction 
with their stakeholders on a voluntary basis” with the new CSR understanding 
put forward in the 2011 Communication on CSR, which highlights that every 
corporation causes impacts which it is responsible for, clearly shows that even if 
there is a defi nition it is very likely to evolve over time. There is a major shift in 
approach taken to the notion of the voluntary nature of the CSR initiatives. The 
European Commission no longer refers to CSR as voluntary action beyond com-
pliance, but instead as to one rooted in respect for applicable legislation, and for 
collective agreements between social partners. According to the European Com-
mission, in order to fully meet their corporate social responsibility, enterprises 
should have in place a process to integrate social, environmental, ethical, human 
rights and consumer concerns into their business operations and core strategy in 
close collaboration with their stakeholders. The European Commission also ac-
knowledges that the complexity of this process will depend on factors such as the 
size of the enterprise and the nature of its operations, and admits that, at least 
when it comes to potential EU regulation eff orts, for most small and medium-
sized enterprises, especially microenterprises, the CSR process is likely to remain 
informal and intuitive.  

This lack of clarity and fl uidity of the concept of CSR and its content, de-
spite numerous initiatives aiming to assist companies in integrating CSR into 
core business operations and management strategies or in drafting CSR reports, 

09  Communication on CSR 2011, supra note 5, p. 13.
10  Communication from the Commission concerning Corporate Social Responsibility: 

A business contribution to Sustainable Development, COM (2002) 347. 
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of which the Global Reporting Initiative (GRI)11 is probably the most prominent 
one,12 makes even drafting a CSR report that would cover all relevant areas a chal-
lenge. There is a reason why we have already seen several versions of the Sustain-
ability Reporting Guidelines, the most recent version of which, GR3.1, is to be 
replaced by more advanced GR4 in 2013. This also applies to the fi ve versions of 
the Organisation for Economic Co-operation and Development (OECD) Guide-
lines for Multinational Enterprises13 since their adoption in 1976, which should 
have received a comprehensive set of guidelines years ago. 

Those developments additionally show that corporate social responsibility 
is strongly linked to the process of societal change, where increased awareness 
among stakeholders results in attempts to adjust standards and guidance to the 
new, more mature expectations. The global society is aware of business conduct 
and may punish it in many other ways (e.g. boycott, negative PR campaigns, press-
ing for divestment from stigmatized companies), if it decides that a company’s 
conduct is not socially responsible. Consumers are no longer powerless. Publica-
tions like “The Ethical Consumer” that provide information on sustainability of 
individual products or brands are on the rise, further increasing the expectations 
for socially responsible corporate behaviour. 

Taking into account these developments, even though various CSR stand-
ards and guidelines are of a voluntary nature, for many companies their adoption 
is a way of securing “social licence” for its operations, with CSR reporting being 
often perceived as the best way to communicate to stakeholders, including wider 
society, that the company is taking CSR seriously. No need to add that quality and 
areas covered by the CSR reports can signifi cantly diff er. Many companies either 
choose as a basis of reporting one of the many standards for the social and envi-
ronmental practices for fi rms at home and abroad created as a result of the vari-
ous multi-stakeholder initiatives (MSIs) or industry initiatives or, for a number 
of reasons, develop their own Codes of Conduct and later report on how they met 
the values stated in them. And, as shown in the above mentioned OECD study, 

11  See, Global Reporting Initiative (GRI) website https://www.globalreporting.org/
Pages/default.aspx accessed January 25, 2012; Sustainability Reporting Framework (in-
cluding the G3.1 Sustainability Reporting Guidelines) https://www.globalreporting.org/
reporting/reporting-framework-overview/Pages/default.aspx, accessed January 25, 2012. 

12  According to CorporateRegister.com there were 1,000 new reporters in 2010. 
Around 2,000 companies used the GRI guidelines in 2010 and according to Bloomberg, 
a total of 4,600 companies referred to the GRI guidelines in their reports. According to the 
European Commission, the number of the European enterprises publishing sustainability 
reports pursuant to the guidelines of the GRI rose from 270 in 2006 to over 850 in 2011. 

13  OECD (2011), OECD Guidelines for Multinational Enterprises, http://dx.doi.org/
10.1787/9789264115415-en, accessed January 25, 2012. 
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the Codes of Conduct diff er when it comes to their content. UNCTAD points out 
in its World Investment Report 2011 that the corporate reporting on performance 
relative to CSR standards continues to lack standardization and comparability.14 
It should not be of much surprise that with such a plethora of available standards 
and guidelines, one company will choose to follow guidance which it deems to be 
of biggest relevance to its activity; but the other might choose to adopt a set of 
standards that is most convenient and least demanding. 

Therefore, clear guidance from states with regards to reporting requirements 
and codes of conduct could be helpful in eliminating the uncertainty, yet states, 
often trapped in the “human rights versus economic interests” dilemma, frequently 
do not rise to the challenge.15 

There is no doubt that there are gaps, overlaps and inconsistencies between 
standards in terms of global reach, subjects covered, industry focus and uptake 
among companies, despite all sector-specifi c eff orts such as the Voluntary Princi-
ples on Security & Human Rights or Fair Labor Association that brought together 
companies and advocacy groups to address challenges that individual companies 
would be unable to solve independently. This lack of unanimous standards togeth-
er with the lack of clear defi nitions, and, in many countries a lack of clear guid-
ance by states,16 have resulted in CSR understood as a means of improving how 
companies’ core activities aff ect people and the planet through their operations, 

14  UNCTAD, World Investment Report 2011, p. xvii, http://www.unctad-docs.org/
fi les/UNCTAD-WIR2011-Full-en.pdf, accessed January 26, 2012.

15  M. van Opijnen & J. Oldenziel, Responsible Supply Chain Management. Potential Suc-
cess Factors and Challenges for Addressing Prevailing Human Rights and other CSR Issues in 
Supply Chains of EU-Based Companies, European Union’s Programme for Employment and 
Social Solidarity, 2011. 

16  According to Martinuzzi et al., “the maturity of public CSR policies differs among 
the European Member states signifi cantly: Two thirds of the EU Member states already have 
a CSR strategy and action plan in place or are currently developing such a policy document. 
Scandinavia, the Anglo-Saxon region and Central Europe, are leading regions. Among South-
ern European countries, Spain may serve as a role model due to their mature and integrated 
approach. The Baltic States and Slovakia are on their way to develop national CSR strategies 
and action plans. In contrast, many Eastern European countries have not published any plan 
to develop a national CSR strategy and action plan. With regards to policy instruments, 
soft policy approaches are the most common in public CSR strategies and action plans. (…) 
The low number of CSR strategies and action plans containing indicators, monitoring and 
evaluation mechanisms raises the impression that many of these documents are not yet full-
fl edged strategies by now. A. Martinuzzi, B. Krumay, & U. Pisano, Focus CSR: The New Com-
munication of the EU Commission on CSR and National CSR Strategies and Action Plans, ESDN 
Quarterly Report 23, December 2011, http://www.sd-network.eu/quarterly%20reports/
report%20fi les/pdf/2011-December-The_New_Communication_of_the_EU_Commission_
on_CSR_and_National_CSR_strategies.pdf, accessed January 29, 2012.
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being overshadowed by CSR viewed as a broad concept that covers everything 
from sponsoring computers for local schools or sport events to employee volun-
teering programs. The voluntary CSR standards17 can complement government 
regulatory eff orts, but they can also undermine, substitute or distract from these, 
even if created with the best intentions. Awareness of the possibility of this dual 
impact of voluntary initiatives underlies the recent steps undertaken by the Euro-
pean Commission to enhance its cooperation with Member States, partner coun-
tries and relevant international fora to promote respect for internationally recog-
nised principles and guidelines and foster an increased consistency between CSR 
standards (whether those steps are suffi  cient and ambitious enough is another 
issue). Part of this eff ort are the European Commission plans to develop in 2012 
in consultation with enterprises and stakeholders, human rights guidance for 
a limited number of relevant industrial sectors, as well as guidance for small and 
medium-sized enterprises, based on the UN Guiding Principles,18 to help defi ne 
a set of minimal standards of expectations. 

2. HUMAN RIGHTS AND BUSINESS: AN ANSWER 
TO THE CSR CONSISTENCY AND INTEGRITY PROBLEMS? 

The current landscape of CSR standards even at the intergovernmental, 
international level is multilayered and multifaceted. However, a positive trend 
can slowly be observed, with several standards developed by the UN, the Inter-
national Labour Organization (ILO) and the OECD, which serve to defi ne and 
provide guidance on fundamental CSR, as well as two of the most prominent 
frameworks for CSR management and reporting today, ISO 2600019 and GRI, 
becoming increasingly interconnected and consistent. 2010 saw the guidelines 

17  L. Makuch, Normy i standardy społecznej odpowiedzialności biznesu (CSR). 
Przewodnik po kluczowych standardach społecznej odpowiedzialności biznesu oraz relacjach 
i współzależnościach pomiędzy nimi zachodzących (CSR Norms and Standards. A guide through 
the key CSR standards and relations and interdependence between them), March 2011, 
http://spolecznieodpowiedzialni.pl/files/file/vs6y70yawb8g8tthdifwzajn4jlxof.pdf, 
accessed January 30, 2012.

18  Communication on CSR 2011, supra note 5, p. 14.
19  ISO 26000: 2010, launched on 1 November 2010 after 5 years of broad-based 

consultations with all key stakeholders, focuses on the process for incorporating CSR crite-
ria in a company’s management system. One key benefi t of ISO 26000 is that it promotes 
greater internal communication and collaboration. See, ISO Portal http://www.iso.org/iso/
iso_catalogue/management_and_leadership_standards/social_responsibility/sr_discovering_ 
iso26000.htm, accessed January 28, 2012.
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developed on how to use the GRI Guidelines in conjunction with ISO 26000,20 
while 2011 brought inclusion of a human rights chapter into the OECD Guide-
lines for Multinational Enterprises.21 This revision aligned them with the Unit-
ed Nations’ “Protect, Respect and Remedy” Framework22 – developed by the 
Special Representative of the UN Secretary-General on Human Rights and 
Transnational Corporations and Other Business Enterprises (SRSG on Human 
Rights & Business)23 – and left no doubt that enterprises should carry out hu-
man rights due diligence “as appropriate to their size, the nature and context of 
operations and the severity of the risks of adverse human rights impacts.”24 Also 
the United Nations Global Compact in the joint note with the Offi  ce of the 
High Commissioner on Human Rights has stated in July 2011 that the Guiding 
Principles provide the content of the fi rst principle of the Global Compact, and 
thus form part of the commitment made by some 8,700 corporate participants 
in the Global Compact. Concepts used in the UN “Protect, Respect and Reme-
dy” Framework had also an infl uence on the negotiations process leading to the 
development of ISO 26000,25 and has been endorsed or employed by individual 
governments, business enterprises and associations, civil society and workers’ 

20  See e.g., Global Reporting Initiative, GRI and ISO 26000: How to use the GRI 
Guidelines in conjunction with ISO 26000 https://www.globalreporting.org/resourcelibrary/ 
How-To-Use-the-GRI-Guidelines-In-Conjunction-With-ISO26000.pdf, accessed Janu-
ary 26, 2012.

21  The fi fth version of the OECD Guidelines was published in May 2011, when not 
only the UN Framework but also the advanced edited version of the UN Guiding Principles 
on Business and Human Rights were available. In line with the amendments, business will 
need to adhere to the new chapter on human rights, and take particular care to have mean-
ingful stakeholder consultation with rights-holders when carrying out their due diligence. 
Further information is available at OECD website http://www.oecd.org/document/28/
0,3746,en_2649_34889_2397532 _1_1_1_1,00.html, accessed January 28, 2012. 

22  The “Protect, Respect and Remedy” Framework developed by the SRSG on Hu-
man Rights & Business, was endorsed by UN Member States in the UN Human Rights 
Council Resolution No. 8/7 of 18 June 2008 on the Mandate of the Special Representative 
of the Secretary-General on the issue of human rights and transnational corporations and 
other business enterprises, U.N. Doc A/HRC/RES/8/7, http://ap.ohchr.org/documents/
E/HRC/ resolutions/A_HRC_RES_8_7.pdf accessed on January 25, 2012.  

23  The mandate of the SRSG on Human Rights & Business was created following the 
UN Commission on Human Rights resolution no. 2005/69 on human rights and transna-
tional corporations and other business enterprises of 20 April 2005, http://ap.ohchr.org/
documents/E/CHR/resolutions/E-CN_4-RES-2005-69.doc, accessed January 25, 2012.

24  OECD Guidelines 2011, supra note 13, Chapter IV: Human Rights, Guideline No. 5. 
25  See, J. Ruggie, SRSG on Human Rights & Business, Note on ISO 26,000 Guidance 

Draft Document, Undated, http://www.scribd.com/doc/23098499/Nota-de-John-Ruggie-
sobre-la-ISO-26000-Nov-2009, accessed January 25, 2012, in which he appealed to working 
group experts to resolve differences between his process and that of ISO 26000 in favour of the 
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organizations, national human rights institutions, and investors, as well as in-
voked extensively by other United Nations special procedures.26 

Also, the European Commission’s new policy on CSR,27 published in Octo-
ber 2011, took eff ort to be compatible with the UN Guiding Principles and not 
only recognized human rights as an important aspect of corporate social respon-
sibility but also stressed the need for enterprises to integrate human rights con-
cerns in their operations and business strategies. To set business on the right track 
and give CSR a push in the right direction, the European Commission encourages 
“all large European enterprises to make a commitment by 2014 to take account 
of at least one of the following sets of principles and guidelines when develop-
ing their approach to CSR: the UN Global Compact, the OECD Guidelines for 
Multinational Enterprises, or the ISO 26000 Guidance Standard on Social Re-
sponsibility” and invites “all European-based multinational enterprises to make 
a commitment by 2014 to respect the ILO Tri-partite Declaration of Principles 
Concerning Multinational Enterprises and Social Policy.”28 

It also makes a clear statement that the Commission expects all29 European 
enterprises to meet the corporate responsibility to respect human rights, as de-
fi ned in the UN Guiding Principles on Business and Human Rights. It underlines 
that the respect for applicable legislation, and for collective agreements between 
social partners, is a prerequisite for meeting the CSR, and that respect for human 
rights constitutes an intrinsic part of the CSR.30  

UN process. Cf., S. Wood, In Defence of the Sphere of Infl uence. Why the WGSR should not fol-
low Professor Ruggie’s advice on defi ning the scope of social responsibility, SSRN Working Paper 
Series, May 7, 2010, http://dx.doi.org/10.2139/ssrn.1607438, accessed January 20, 2012.

26  UN Guiding Principles, supra note 1, paragraph 7.
27 Communication on CSR 2011, supra note 5.
28  Ibidem, p. 13
29  Emphasis by the author.
30  The Communication on CSR published by the Commission in 2011 creates a new 

platform and impetus for CSR in the EU. It Aims at encouraging companies to be involved 
even more in addressing employment and social issues within the Europe 2020 strategy, and 
is one means of securing an exit from the economic crisis. The Commission fi rmly believes 
that if companies pay genuine attention to training, youth employment, dialogue with em-
ployee representatives, employee health and well-being, gender awareness, and diversity 
management they will be drivers of new commercial opportunities. This can only be good for 
reinforcement of the social market economy model, for the mitigation of recent job losses, 
and for the achievement of the 75% employment target. In its 2011 Communication on CSR 
the European Commission points out that improving the coherence of European policies 
relevant to business and human rights will be a critical challenge. Yet it also underlines that 
a strategic approach to CSR is increasingly important to the competitiveness of enterprises, 
as it can bring benefi ts in terms of risk management, cost savings, access to capital, customer 
relationships, human resource management, and innovation capacity. Because CSR requires 
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This is important, because if we understand human rights as an “umbrella” 
type of concept, we will see that it allows us to create an all encompassing frame-
work covering not only traditional human rights but also, what tends to be seen in 
the CSR discourse as separate, labour rights31 and environment protection.32 The 
main advantage of such approach is that it is human centred, and at the same time 
inclusive of community, labour and environmental issues. It also allows to take ac-
count of a human being in all its complexity and able to fl ourish and develop fully 

engagement with internal and external stakeholders, it enables enterprises to better antici-
pate and take advantage of fast changing societal expectations and operating conditions. 
It can therefore drive the development of new markets and create opportunities for growth. 
Commission seems to perceive the approach presented in the UN Guiding Principles as an 
opportunity, effective way of ensuring that those goals are met, and declares that in 2012 
it will work with enterprises and other stakeholders to develop human rights guidance 
for three industrial sectors, based on the UN Guiding Principles, as well as human rights 
guidance specifi cally for small and medium-sized enterprises. The Commission has commit-
ted to publish a report by the end of 2012 on EU priorities for the further implementation 
of the UN Guiding Principles on Business and Human Rights, and to issue periodic progress 
reports afterwards.

31  While itinerary of labour and social rights within human rights paradigm is rather 
complex, a large and growing number of labour law, industrial relations and human rights 
scholars, have argued that labour rights ought to be understood and conceptualized as fun-
damental human rights. See, Ph. Alston (ed.), Labour Rights as Human Rights, 2005; Ph. 
Alston, ‘Core Labour Standards’ and the Transformation of the International Labour Rights 
Regime, 15 European Journal of International Law 457 (2004); Ph. Alston & J. Heenan, 
Shrinking the International Labor Code: An Unintended Consequence of the 1998 ILO Decla-
ration on Fundamental Principles and Rights at Work?, 36 New York University Journal of 
International Law and Politics 221 (2004); Ch. McCrudden & A. Davies, A Perspective on 
Trade and Labor Rights, 3 Journal of International Economic Law 43 (2000); J. Fudge, The 
New Discourse of Labor Rights: From Social to Fundamental Rights?, 29 Comparative  Labour 
Law and Policy Journal 29 (2007). See also, articles 6, 7 and 8 of the International Covenant 
on Economic, Social, and Cultural Rights (ICESCR). CESCR Committee that monitors the 
implementation of the treaty, requires States to provide information on the ratifi cation and 
implementation of the relevant (ILO) treaties in periodic country reports recognizing the 
fact that practical implementation of ILO treaties’ contributes signifi cantly to the realiza-
tion of the ESCR. Contra, K. Kolben, Labor Rights as Human Rights?, 50 Virginia Journal of 
International Law 449 (2010).

32  While there is a new tendency to recognize the right to clean environment as 
a fully fl edged, human right on its own, in the traditional human rights discourse, clean en-
vironment is treated as a pre-condition for enjoyment of classic human rights, e.g. the right 
to health (see, UN CESCR, ‘General Comment No. 14 (2000), UN Doc E/C.12/2000/4, 
in particular paras. 11, 15, 27, 34, 36, 42). The Aarhus Convention of 1998 on access to 
information, public participation in decision-making and access to justice in environmental 
matters is a good example of a non-human rights treaty that recognizes interdependence 
of humans and their environment. See: www.unece.org/env/pp/documents/cep43e.pdf, 
accessed January 29, 2012.
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only when all his/her rights are respected.33 From this perspective, the protection 
of the environment is not only seen as a prerequisite but also as an important 
element of human rights enjoyment. 

As argued by the SRSG, human rights provide the most legitimate and uni-
versal framework for determining the social dimensions of business responsibil-
ity and issues of corporate governance. As stressed by Nicholas Howen, Secretary 
General of the International Commission of Jurists, “while aspects of consumer 
law, criminal law, environment law or corporate law can all help companies to de-
cide what they should do and not to do, only human rights standards provide the 
comprehensive normative guide about how human beings should be treated.” 

It is worth mentioning here as well that while the human rights risk man-
agement can be compatible with the business case for CSR, the two diff er as far 
as their prime goal is concerned, with the human rights and business approach to 
enterprise risk management aimed at reducing the incidence of corporate-related 
human rights harm and diff ering “from commercial, technical and even political 
risk management in that it involves rights-holders. Therefore, it is an inherently 
dialogical process that involves engagement and communication, not simply cal-
culating probabilities.”34  

2.1. Human rights to be respected not only by TNCs 
The European Commission’s position forecasts well for the future. Over 

a decade ago, only a few companies had human rights on their radar, usually be-
cause of the NGO/public pressure (e.g. Shell because of the Ken Saro Wiwa case, 
or NIKE or IKEA because of the allegations of child labour being used in its sup-
ply chain). Despite general references to human rights featuring in various CSR 
initiatives,35 many enterprises found it diffi  cult to fully grasp their meaning and 
translate them into language of their practice, and so, until recently discussions on 
CSR seemed to run rather parallel to heightened social awareness of businesses’ 

33  Vienna Declaration and Programme of Action adopted by the World Conference 
on Human Rights on 25 June 1993, UN Doc A/CONF.157/23, underlines in part I(5) that 
“all human rights are universal, indivisible and interdependent and Interrelated.” 

34  Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, J. Ruggie, Report “Business and 
Human Rights: Further steps toward the operationalization of the “protect, respect and remedy” 
framework, UN Document: A/HRC/14/27, April 9, 2010, www.reports-and-materials.org/
Ruggie-report-2010.pdf, para. 85. 

35  Certainly, even UN Global Compact’s two fi rst principles, which are derived from 
the Universal Declaration of Human Rights, refer to human rights: Principle 1: Businesses 
should support and respect the protection of internationally proclaimed human rights; and 
Principle 2: Business should make sure that they are not complicit in human rights abuses. 
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impact on human rights, and were rather detached from universally recognized 
human rights. By analogy, at the national level, CSR discourse did not seem to be 
much rooted in the norms and values constituting the base of the national legal 
system (e.g. constitutional provisions). The new European Commission approach 
may help to change it. 

This is important, particularly given that even today human rights are fre-
quently perceived as an area of concern only for transnational corporations (TNCs), 
but not for business enterprises operating solely within one jurisdiction. Indeed, 
TNCs, through their foreign investments and global value chains, can infl uence 
practices of business worldwide more than a company operating within one juris-
diction. However, while this does not make anyone argue that CSR is relevant only 
for TNCs, in the case of human rights this is exactly the argument used. Unfor-
tunately, at least in case of Poland, conviction seems to persist both on the busi-
ness and government side that human rights aspects of CSR are valid only in the 
case of transnational activity of business – because, as it is argued, the national law 
is at a higher standard than international norms, which often sets out a minimum 
standard, and thus provides suffi  cient guarantee that companies will respect human 
rights. But if it were the case, there would be no need for the Polish National Labour 
Inspection (NLI) to double check if the companies actually adhere to the law.36

This perception is probably caused by the fact that for a long time also EU 
defi ned CSR as “behaviour by businesses over and above legal requirements, vol-
untarily adopted because businesses deem it to be in their long-term interest”37 

36  According to the NLI information, only in 5% of 67.1 thousand companies 
that were inspected in 2000 by the NLI no infringements of labour law were identifi ed, 
www.pip.gov.pl/html/en/html/00000005.htm, accessed January 13, 2012. According to 
the Polish Ministry of Justice statistical data concerning convictions from the articles 281-
283 of the Labour Law Code (i.e. concerning cases of employees’ rights abuse) in 2006: in 
1,594 out of 1,876 cases employers were found guilty of the employees’ rights abuse. In 2007 
the numbers were 1,538 and 1,746 respectively. New proceedings were initiated in 2,451 
(2005), 1,902 (2006) and 1,961cases (2007) (Ministry of Justice (e-mail communication 
May 27, 2008)). See also, J. Szabuńko, A. Seibert and A. Kamińska, Work conditions of women 
working in cloth factories in Poland, Research results, 2005, Karat Coalition, Warszawa: 2005; 
Karat Coalition, Fair Play zawsze w modzie. Świadoma konsumpcja a warunki pracy kobiet 
przy produkcji odzieży sportowej (Fair Play always in fashion), Karat Coalition, Warszawa: 
2007; A. Chmielecka, B. Krzyśków & A. Wojciechowska-Nowak, Work conditions and re-
specting of employees’ rights in supermarkets in Poland from the gender equality perspective (An 
abridged version of the report), Warsaw, December 2008 http://www.karat.org/userfi les/
Work%20conditions%20and%20respecting.%20of%20employees’%20rights%0in% 20sup
ermarkets%20in%20Poland.pdf, accessed January 29, 2012. 

37  Communication from the Commission concerning Corporate Social Responsibil-
ity: A business contribution to Sustainable Development, COM (2002) 347, p. 5. 
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(thus sort of making impression that sponsoring a charity, would be enough for 
a company to be considered as socially responsible). The 2011 Communication 
on CSR leaves luckily no doubts that the respect for applicable legislation, and for 
collective agreements between social partners, is a prerequisite for meeting corpo-
rate social responsibility (understood – in line with the aforementioned Communi-
cation – as the responsibility of enterprises for their impacts on society). Just as it 
leaves no doubts that respect for human rights constitutes an intrinsic part of the 
CSR. Although the scope of the business responsibility to respect human rights 
will naturally diff er depending on the size, sector and other factors, yet, it will 
always exist, also in case of SMEs operating just within one state. 

2.2. Integrating role of the UN Human Rights and Business process
The key process, which contributed to the change in the European Com-

mission’s approach to CSR, and made human rights recognized as an impor-
tant concern and opportunity for business everywhere, was the work and broad 
consultations conducted by the SGSR on Human Rights and Business with all 
stakeholders groups. The six-year long process helped the preposition repeated 
for years by the human rights community – that human rights are the substance 
that should fi ll in the CSR management processes – to assert its rightful posi-
tion as a key element of the CSR discourse. We are still light-years away from 
a human rights based approach to business being widely applied, but increasingly 
the CSR professionals take human rights standards and society values more into 
consideration. It is argued that the lack of consistency between various voluntary 
initiatives was caused because CSR lacked a clear set of core norms and rights that 
could act as a joint focal point, or point of reference. 

As the Special Representative rightly observes in his fi nal report, in the past 
there were “many initiatives, public and private, which touched on business and 
human rights. But none had reached suffi  cient scale to truly move markets; they 
existed as separate fragments that did not add up to a coherent or complementary 
system. One major reason has been the lack of an authoritative focal point around 
which the expectations and actions of relevant stakeholders could converge.”38 

The UN Guiding Principles provide this missing central point, and help to 
refocus the CSR discourse. They make it clear that CSR means improving what 
companies’ core activities do to people and planet throughout their operations, 
and stopping them from causing harm. Philanthropy or employees volunteering 
actions are not enough.

38  UN Guiding Principles, supra note 1. 
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3. UN “PROTECT, RESPECT AND REMEDY” FRAMEWORK 
AND GUIDING PRINCIPLES – AN OVERVIEW

When on 16 June 2011 the UN Human Rights Council in its Resolution, in 
an unprecedented move,39 unanimously endorsed the UN Guiding Principles for 
Business and Human Rights developed by the Special Representative of the UN 
Secretary-General on Human Rights and Business, Prof. John Ruggie, it de facto 
established the global standard of practice that is now expected of all governments 
and business with regard to business and human rights.40

3.1. UN Framework 
While the Guiding Principles do not by themselves constitute a legally 

binding document and do not create any new obligations, they elaborate on the 
implementation of existing standards and practices for states and businesses and 
include points covered variously in international and domestic law.41 Their role 
is to “operationalize” the UN “Protect, Respect and Remedy” Framework, pre-
sented by the SRSG on Human Rights & Business in 2008, which rests on three 
distinct but complementary pillars: 

1. the State Duty to Protect against human rights abuses by third parties, 
including business enterprises, through appropriate policies, regulation, 
and adjudication (State Duty to Protect Human Rights);

2. the Corporate Responsibility to Respect Human Rights, including act-
ing with due diligence to avoid infringing on the rights of others and 
to address adverse impacts with which they are involved (Corporate 
Responsibility to Respect Human Rights);

3. the need for greater access to eff ective remedy, both judicial and non-
judicial, for victims of business-related abuse (Access to Remedy); 

39  Endorsement of the resolution without a vote, marked the fi rst time that the Coun-
cil has unanimously passed a set of normative principles that member states had not negotia-
ted themselves.

40  For a brief description of the process leading to the endorsement of the UN Guid-
ing Principles see: supra note 1, 22 and 23, and Report of the SRSG on Human Rights 
& Business, J. Ruggie, Guiding Principles on Business and Human Rights: Implementing the 
United Nations “Protect, Respect and Remedy” Framework, U.N. Doc. A/HRC/17/31 of 
21 March 2011, Introduction to the Guiding Principles, paras. 1-12. 

41  OHCHR, Interpretive guide on the corporate responsibility to respect human rights 
(Advance unedited version), November 2011, http://www.ohchr.org/Documents/Issues/
Business/RtRInterpretativeGuide.pdf, accessed January 27, 2012, Introduction.
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where, as stressed by Professor Ruggie: 

each pillar is an essential component in an inter-related and dynamic system 
of preventative and remedial measures: the State duty to protect because it 
lies at the very core of the international human rights regime; the corporate 
responsibility to respect because it is the basic expectation society has of busi-
ness in relation to human rights; and access to remedy because even the most 
concerted eff orts cannot prevent all abuse.42

Not surprisingly the Framework was welcomed not only by the UN High 
Commissioner for Human Rights as providing “clarity about the baseline expecta-
tions of business with regard to human rights”, which is “a fi rst important step to-
wards developing appropriate and eff ective responses,”43 but also by Human Rights 
Council, which in 2008 Resolution 8/7 extended Ruggie’s mandate for another 
3 years, and requested, now that he explained what needs to be done and how to do 
it, or, more precisely, to identify and clarify standards related to business and human 
rights – and not just in relation to a few, largest TNCs, but to all business enter-
prises, wherever located and however structured. In other words, Prof. Ruggie was 
requested to develop authoritative implementing instrument for the Framework, 
which he did three years and thousands of pages of research later.44

The uniqueness of the UN Guiding Principles on Business and Human 
Rights rests also in the process leading to their development, which involved al-
most 50 consultations with various stakeholders (governments, companies, busi-
ness associations, civil society, aff ected individuals and groups) as well as online 
consultation with participants from 120 countries, site visits, pilot programmes 
and road testing by major corporations. When the UN Human Rights Council 
unanimously endorsed the Guiding Principles in June 2011, it created the fi rst 
authoritative global standard for preventing and addressing risks of negative hu-
man rights impacts linked to businesses. It also created a new UN Working Group 
on Business and Human Rights to operationalise these tools.45   

42  SRSG on Human Rights & Business, supra note 40, para. 6.
43  N. Pillay, The Corporate Responsibility to Respect Human Rights: A Human Rights 

Milestone, International Labour and Social Policy Review (2009), International Organization 
of Employers, Geneva, http://www.ioe-emp.org/fi leadmin/user_upload/documents_pdf/
miscellanous/english/Int_Social___Policy_Review_2009.pdf, accessed January 28, 2012, p. 64.

44  Just a list of documents produced by SRSG and his team, and major submis-
sions and research carried out by other actors, has 33 pages. See, List of documents pre-
pared by and submitted to SRSG on Business and Human Rights as of 10 August 2010 
http://www.reports-and-materials.org/Ruggie-docs-list.pdf, accessed January 25, 2012. 

45  The UN Working Group on Human Rights and Transnational Corporations and 
Other Business Enterprises is new United Nations expert body established by the UN Hu-
man Rights Council Resolution No. 17/4 of 16 June 2011, U.N. Doc. A/HRC/17/4 and 
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3.2. The state duty to protect human rights 
As Professor Ruggie rightly pointed out, the corporate responsibility to re-

spect human rights aspect is just one part of the picture, and the one that got 
more attention and was further explained in an interpretative guide developed by 
OHCHR46 as well as other publications devoted to helping business understand 
what those abstract human rights mean in practice.47 

The Framework reserves an equal, if not more important, role for states. 
The primary responsibility of states to protect human rights in the context of busi-
ness was recognized already in article 1 of the UN Norms on the Responsibili-
ties of Transnational Corporations and Other Business Enterprises with Regard to 
Human Rights48 (UN Draft Norms), a precursor of the UN Guiding Principles, 
adopted by the UN Sub-Commission in 2003. 

Just as law fi rms when counselling clients should advise them on their need 
to take eff ective steps to prevent and remediate negative human rights impacts, 
thus states should create a legal and incentives framework to create conditions 
not only preventing human rights violations but also encouraging the progressive 
implementation of human rights. Organs of public administration should also play 
a key role in the process of monitoring of the broadly understood business activi-
ties. Naturally, even if some rights appear more frequently in relation to the role 
of states in curbing abuse arising from corporate activities, such as the right to 
non-discrimination, labour rights or rights related to health and living conditions, 
the state duty to protect applies to all rights, in line with the principle that human 
rights are indivisible, interdependent, and interrelated, and thus improvement 

charged with the promotion of respect for human rights by business of all sizes, in all sectors, 
and in all countries. The Working Group comprises fi ve independent experts of balanced 
geographic representation, appointed on September 30, 2011. The UN Working Group’s 
mandate portal: http://www.ohchr.org/ EN/Issues/Business/Pages/WGHRandtransnation
alcorporationsandotherbusiness.aspx and http://www.business-humanrights.org/Documents/ 
UNWorkingGrouponbusinesshumanrights, accessed January 29, 2012.

46  OHCHR, supra note 41
47  E.g., OHCHR, IBLF, Monash University and UN Global Compact, Human Right 

Translated: A Business Reference Guide, 2008, http://human-rights.unglobalcompact.org/
doc/human_rights_translated.pdf, accessed January 29, 2012; BLIHR, OHCHR, and the 
Global Compact, A Guide for Integrating Human Rights into Business Management, 
available at www.ohchr.org/Documents/Publications/GuideHRBusinessen.pdf, accessed 
January 29, 2012. 

48  UN Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003). 
The U.N. Sub-Commission on the Promotion and Protection of Human Rights approved 
the UN Norms in its resolution 2003/16 of 13 August 2003, U.N. Doc. E/CN.4/Sub.2/2003/
L.11, p. 52 (2003). 
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of one right facilitates advancement of the others; while the deprivation of one 
right adversely aff ects others.49

The Guiding Principles refer to human rights, which in line with the inter-
national human rights conventions they ratify, states have the legal obligation to 
respect, protect and fulfi l.50 The human rights treaties, as interpreted by their re-
spective treaty bodies, require states to play a key role in eff ectively regulating and 
adjudicating corporate activities with regard to human rights, a role that is consid-
ered as being part of the state duty to protect against abuse by third parties.51 This 
duty is a standard of conduct, which means that states are not per se responsible 
for human rights abuse by private actors, but may breach their legal obligations 
where such abuse can be attributed to them, or where they fail to take appropriate 
steps to prevent, investigate, punish and redress private actors’ abuse.  

As shown in one of the many SGSR additional reports,52 Treaty Bodies’ 
commentaries from the past decade show a trend towards increasing pressure on 
states to fulfi l this duty in relation to corporate activities, regardless of whether 
the entities in question are privately or publicly-owned or controlled.53 Key in this 
regard, the UN Human Rights Committee General Comment no. 31 on the Na-
ture of the General Legal Obligation imposed on States Parties to the Covenant,54 
states that “the positive obligations on States Parties to ensure Covenant rights 
will only be fully discharged if individuals are protected by the State, not just 
against violations of Covenant rights by its agents, but also against acts commit-
ted by private persons or entities”55 and confi rms that states could breach their 
international obligations where they permit or fail “to take appropriate measures 

49  Vienna Declaration and Programme of Action, supra note 33, part I(5). 
50  See e.g., Special Representative of the Secretary-General on the issue of human 

rights and transnational corporations and other business enterprises, State responsibilities 
to regulate and adjudicate corporate activities under the United Nations core human rights 
treaties: an overview of treaty body commentaries. Addendum to the Report of the Special 
Representative of the Secretary-General on the issue of human rights and transnational 
corporations and other business enterprises, A/HRC/4/35/Add.1 of 13 February 2007. 

51  Ibidem, p. 2. 
52  Ibidem.
53  E.g. of the eight CESCR general comments which explicitly refer to business en-

terprises, the four most recent (with a date range of 1999-2005) most strongly identify 
a duty to protect in relation to corporations, while nearly all of the Committee’s general 
comments since 1999 discuss the duty to protect as requiring state action against abuse 
by third parties. 

54  UN Human Rights Committee, General Comment No. 31. Nature of the General 
Legal Obligation Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, 
para. 8.

55  Ibidem.
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or to exercise due diligence to prevent, punish, investigate or redress the harm 
caused by such acts by private persons or entities.”56 Other general comments from 
the Human Rights Committee also implicitly refer to corporations by confi rming 
the state’s duty to protect against private actions and abuses by “private agencies”, 
“legal persons” and “private bodies”.57 

A comparison of older treaties with more recently-adopted ones shows that 
while the former are more likely to speak generally about the duties of states to 
protect against interference with the enjoyment of rights, the latter ones explicitly 
mention private businesses in this respect. This, together with the treaty bodies’ 
authoritative interpretation, indicates the emergence of clear state obligations 
to prevent and punish corporate abuse, where failure to do so will be considered 
a violation of treaty obligations.

Similar responsibilities, though usually not legally binding, result from hu-
man rights declarations (like the Universal Declaration on Human Rights, which 
at least in part achieved the status of international customary law) and other po-
litical commitments states make. 

3.3. UN Guiding Principles

3.3.1. UN Guiding Principles as soft law 
The proponents of the traditional CSR approach tend to view the UN Guid-

ing Principles as a standard, or a set of non-binding instructions, that focus on the 
human rights aspects of corporate social responsibility. However, while there is no 
doubt that they do not by themselves constitute a legally binding document and 
do not create any new obligations, there is a strong argument that the UN Guiding 
Principles should be treated as soft law.

56  Ibidem.
57  With regards to states’ duties concerning acts by natural or legal persons and private 

individuals or bodies, see, HRC general comment 16, “article 17 (Right to privacy)”, 8 April 
1988 (32nd Session), paras. 1 and 10, UN Human Rights Compilation at 142; in relation 
to acts by private persons or bodies, see general comment 18 (“Non-discrimination”), 10 No-
vember 1989 (37th Session), para. 9, UN Human Rights Compilation at 146; in relation to 
acts by private agencies in all fi elds, the private sector and private practices see HRC general 
comment 28, paras. 4, 20 and 31. For an exhaustive analysis of all Treaty bodies general com-
ments see: Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, state responsibilities to regulate 
and adjudicate corporate activities under the United Nations core human rights treaties: an 
overview of treaty body commentaries. Addendum to the Report of the Special Representa-
tive of the Secretary-General on the issue of human rights and transnational corporations 
and other business enterprises, A/HRC/4/35/Add.1 of 13 February 2007.
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According to Cassese, soft law is “a body of standards, commitments, joint 
statements or declarations of policy or intention, resolutions adopted by the 
UN GA or other multilateral bodies, etc. (…) that do not impose legally binding 
obligations”, and which is created within international organizations or is at any 
rate promoted by them.58 He points to three major features that various soft law 
instruments/documents have in common: 

– they are indicative of the modern trends emerging in the world commu-
nity; 

– they deal with matters that refl ect new concerns of international com-
munity; and

– for political, economic, or other reasons, it is hard for States to reach full 
convergence of views and standards on these matters so as to agree upon 
legally binding commitments.59  

It is true that, unlike declarations, resolutions or recommendations by in-
ternational organizations, the UN Guiding Principles have not been negotiated by 
States, and thus, in a state-centred international legal system, as a standard deve-
loped and written by independent expert with support of other well-intentioned 
legal experts (who nonetheless have no power to create law), would not normally 
constitute a typical soft law, i.e. recommendations that rest on the consensus of 
States and thereby assume some authority that may be taken into account in legal 
proceedings, but whose breach does not constitute a violation of international law 
in the strict sense, and thus does not entail State responsibility.60 

Yet, they have received an unprecedentedly robust backing from the UN 
Member States, including all EU Member States, through the Human Rights 
Council Resolution 17/4, which not only endorsed the UN Guiding Principles 
as implementing the UN “Protect, Respect and Remedy” Framework, but even 
created a new UN expert body, the UN Working Group on Human Rights and 
Transnational Corporations and Other Business Enterprises to operationalize the 
guiding principles and promote their implementation.   

Furthermore, the Guiding Principles are very well grounded in interna-
tional law. As Ruggie points out, their “normative contribution lies not in the 

58  A. Cassese, International Law (2nd Edition), Oxford University Press, Oxford: 2005, 
p. 196.

59  Ibidem.  
60  W. Kälin, How Hard is Soft Law? The Guiding Principles on Internal Displacement 

and the Need for a Normative Framework, Presentation at Roundtable Meeting at the Ralph 
Bunche Institute for International Studies, CUNY Graduate Center, December 19, 2001, 
http://www.brookings.edu/fp/projects/idp/articles/Kaelin12-19-01.pdf, accessed March 9, 
2012, pp. 6-7. 
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creation of new international law obligations but in elaborating the implications of 
existing standards and practices for States and businesses; integrating them within 
a single, logically coherent and comprehensive template; and identifying where 
the current regime falls short and how it should be improved.”61

It is possible to cite a multitude of existing legal provisions for almost every 
principle, which provided the drafters with strong normative guidance.62 Their 
wide-endorsement and employment by the international community, individual 
Governments, business enterprises and associations, civil society and workers or-
ganizations, as well as national human rights institutions and investors, makes 
them a “global standard”, and, carries with itself constantly increasing societal ex-
pectation that it be complied with.63 As was also mentioned earlier, they have been 
drawn upon by such multilateral institutions as the International Organization 
for Standardization and the Organization for Economic Cooperation and Deve-
lopment in developing their own initiatives in the business and human rights do-
main, and invoked extensively by other United Nations special procedures. Their 
impact so far has been enormous. The European Commission incorporated them 
into its policy on CSR and even called on EU Member States to develop nation-
al actions plans to implement them at the national level.64 As W. Kälin reminds 
us, contemporary legal theory teaches us that the creation and the application of 
law cannot be clearly separated but are closely related to each other.65 Seen in the 
perspective described above, the Guiding Principles are a good illustration of this 
complex relationship.

The UN Guiding Principles also fully meet the key criteria referred to by 
Cassese. They certainly do refl ect the modern trends emerging in the world com-
munity, deal with matters that refl ect new concerns of international community, 
and mainly for political and economic reasons, States fi nd it yet impossible to agree 
upon legally binding commitments in this area, although they undertake a number 
of UN Guiding Principles-based initiatives that slowly diminish distance between 
soft law and regulation.66  

61  Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, Guiding Principles on Business and 
Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework, 
U.N. Doc. A/HRC/17/31 of 21 March 2011; Introduction, para. 14.

62  OHCHR, Interpretive guide on the corporate responsibility to respect human rights, 
November 2011 http://www.ohchr.org/Documents/Issues/Business/RtRInterpretativeGuide.pdf, 
accessed January 27, 2012, Introduction.

63  UN Guiding Principles, supra note 1.
64  Communication on CSR 2011, supra note 5. 
65  Kälin, supra note 60, p. 7 
66  Ibidem.
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The Guiding Principles certainly are an expression of a consensus on the 
relationship between human rights and business endorsed by the international 
community and as such carry considerable legal and political weight. Taking into 
account their enormous impact so far, they can also in practice acquire consider-
able strength in structuring international conduct and contribute to the process 
of the formation of customary law or treaty law. There is not much doubt that 
much like corporate respect for the environment, which started out as a social ob-
ligation, with governments eventually having caught up with societal expectations 
and enacting environment protection legislation, regulation of the human rights 
and business nexus will likely follow this same route. All the above allows to con-
sider the UN Guiding Principles, which have already reached surprisingly high 
level of authority, not only in terms of mere standards but also as soft law.67 

The Guiding Principles not least thanks to the broad consultations preceding 
their adoption, play an important role as supporting arguments in interpreting the 
law as it stands, and as was already mentioned above, together with the UN “Pro-
tect, Respect and Remedy” Framework, had already exerted signifi cant infl uence 
on the shape of a number of other international and local standards. Their novelty 
consists in the fact that they provide a clear guidance on what a state needs to do to 
meet its human rights obligations with regards to business and human rights.  

3.3.2. UN Guiding Principles: Principles related to the State Duty to Protect
The UN Guiding Principles are built upon the three-pillar structure of the 

“Protect, Respect and Remedy” Framework. Of the 31 Principles, each of which is 
followed by a brief commentary, the fi rst ten refer to the state duty to protect hu-
man rights, outlining steps for states to foster business respect for human rights. 
As was already mentioned, their uniqueness and novelty lies also in the fact that 
they were endorsed by states although they were not negotiated by states (at least 
not directly), and additionally have gained extensive support from businesses and 
civil society organizations. In this section we will focus solely on the principles 
referring to the state duty to protect human rights and only touch on the ones 
concerning the access to remedy. 

3.3.2.1. T h e  F o u n d a t i o n a l  P r i n c i p l e s 
The Foundational Principles 1 and 2 basically reiterate state obligations un-

der international law, adding in the commentary, that this includes implementa-
tion of the guidelines. Thus states “must protect against human rights abuse within 

67  See, P. Malenczuk, Akehurst’s Modern Introduction to International Law, 7th Revised 
Edition, Routledge, London: 1997, pp. 54-55; Cassese, supra note 58, pp. 196-197. 
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their territory and/or jurisdiction by third parties, including business enterprises,” 
which requires them to take appropriate steps to prevent, investigate, punish and 
redress such abuse through eff ective policies, legislation, regulations and adjudi-
cation. They are also expected to set out clearly the expectation that all business 
enterprises domiciled in their territory and/or jurisdiction respect human rights 
throughout their operations. Although it is not obligatory under international law 
to regulate the extraterritorial activities of businesses domiciled in their territory 
and/or jurisdiction, it is neither generally prohibited to do so, provided there is 
a recognized jurisdictional basis; thus a legal space is created within which, as some 
human rights treaty bodies recommend, home states should take steps to prevent 
abuse abroad by business enterprises within their jurisdiction.68

3.3.2.2. T h e  O p e r a t i o n a l  P r i n c i p l e s 
The eight Operational Principles are divided into four areas:
– general state regulatory and policy functions (Principle 3); 
– the state-business nexus (Principle 4, 5 and 6);  
– supporting business respect for human rights in confl ict-aff ected areas 

(Principle 7); and 
– ensuring policy coherence (Principle 8, 9 and 10). 
In fulfi lling their general regulatory and policy functions, states should en-

sure that laws that are aimed at, or have the eff ect of, requiring business enter-
prises to respect human rights, are enforced. They should also periodically assess 
the adequacy of such laws and address any gaps (Principle 3a). 

Improvement of the enforcement of existing laws is the most obvious way 
to address the problem of low law compliance. However, some of its underlying 
causes e.g. ignorance, can be addressed by less “forcible” means along with pro-
motion of the CSR approach to business: by raising employees’ awareness of their 
rights and empowering them to engage with employers in a dialogue leading to in-
creased stakeholder engagement,69 and by making employers aware of their obliga-
tions under law and possibility of introducing CSR approach in their operations. 
Checklists for small companies (supplemented by extensive comments enabling 
employers to assess working conditions in their fi rms and to prepare for visits by 

68  UN Guiding Principles, supra note 1, Fundamental Principles 1 & 2, pp. 6-7. See 
also: R. Mares (ed.), The UN Guiding Principles on Business and Human Rights, Martinus 
Nijhoff Publishers, Boston: 2012, p. 37-38

69  E.g., In Poland, the Act of 7th April 2006 on informing and consulting employees 
(O.J. 2006, No 79, Item 550) features provisions for establishment and functioning of the 
employees’ councils and ensures greater involvement of employees into decision making 
processes in the company. 
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labour inspectors) and employees (enabling employers to control the state of con-
formity to labour law and work safety in their companies) prepared by the Polish 
NLI are good example of an eff ective tool, that contributes to the realization of 
human rights. Such tools, can simultaneously promote understanding of the stra-
tegic dimension of the CSR that can help a company not only to comply with
existing law but even go beyond. We can see here how closely Principle 3a is 
related with Principle 3c that requires states to provide eff ective guidance to 
business enterprises on how to respect human rights throughout their opera-
tions. Certainly, the latter goes further and does require states to act not only 
on an ad hoc basis but to develop a more systemic way of supporting business 
through the development of relevant guiding documents and interpretative 
guidance, sharing best practices and encouraging workshops to increase capacity 
across all stakeholder groups to eff ectively implement the UN Guiding Principles 
on a scale necessary to contribute to systemic changes. With regards to reviewing 
the regulatory framework on a regular basis and addressing any gaps, despite the 
conviction of many, there are plenty of areas which the state should address to 
meet its duty to protect human rights.70

Furthermore, states have a duty to ensure that other laws and policies gov-
erning the creation and ongoing operation of business enterprises, such as corpo-
rate law, do not constrain but enable business respect for human rights (Principle 
3b). Good examples are the provisions of art. 172 (1)(d) of the UK Company Act 
of 2006 that requires directors to “have regard” to such matters as “the impact of 
the company’s operations on the community and the environment” and which 
place a duty on the directors to have regards to the impact of the whole group, 
including subsidiaries.71 Allowing, or even requiring company directors to take 
into account something more than just profi ts, will certainly have a good impact 
on the way companies are managed. 

Finally, Principle 3d requires states to encourage, and where appropriate 
require, business enterprises to communicate how they address their human 
rights impacts. It is worth mentioning that as only a few countries in the EU, e.g. 
Denmark, have gone beyond the existing EU legislation72 in the area of reporting 

70  E.g., K. Szymielewicz, Access to Justice: Human Rights Abuses Involving Corporations 
– Poland, A Project of the International Commission of Jurists, Geneva: 2010.

71  D. Chivers QC, The Companies Act 2006: Directors’ Duties Guidance, The Corpo-
rate Responsibility Coalition, 2007, p. 19. 

72  European standard in this area is set out in the Fourth Directive on annual ac-
counts 2003/51/EC, which requires enterprises to disclose in their annual reports environ-
mental and employee-related information to the extent necessary for an understanding of 
the company’s development, performance or position. 

Beata Faracik



373

requirements, the European Commission, in order to ensure a level playing fi eld, 
as announced in the Single Market Act, will present in 2012 a legislative propos-
al on the transparency of the social and environmental information provided by 
companies in all sectors. It plans also to develop a policy to encourage companies 
to measure and benchmark their environmental performance using a common 
lifecycle based methodology that could also be used for disclosure purposes. 

Principle 4, concerning the state-business nexus, requires states to lead by 
example, i.e. to take additional steps to protect against human rights abuses by 
business enterprises that are owned or controlled by the state, or that receive sub-
stantial support and services from state agencies such as export credit agencies and 
offi  cial investment insurance or guarantee agencies, including, where appropriate, 
by requiring human rights due diligence. Taking into account that there are at 
least 650 state-owned TNCs, with 8,500 foreign affi  liates across the globe, there is 
plenty that can be done even just starting from the companies over which the state 
has full control and can enforce introduction of higher standards relatively easily. 
While state-owned TNCs represent less than 1 per cent of TNCs, their outward 
investment accounted for 11 per cent of global FDI in 2010. And that’s just TNCs.  
There are also plenty of other state-owned enterprises (SOE), which, although 
operating just within its borders, can bring tangible results, even in Poland despite 
the decreasing SOEs portfolio.73 

States should also exercise adequate oversight in order to meet their interna-
tional human rights obligations when they contract with, or legislate for, business 
enterprises to provide services that may impact upon the enjoyment of human 
rights (Principle 5). 

Although Guiding Principle 6 provides that states should promote respect 
for human rights by business enterprises with which they conduct commercial 
transactions, via e.g. responsible procurement practices, it can be argued that the 
state, within its wider duty, under general human rights law, to not only respect 
and protect but also promote human rights, is obliged to do it with regards to all 
business enterprises, and not only those with which it conducts business, although 

73  Na koniec ub.r. majątek spółek Skarbu Państwa był wart 20,1 mld zł (At the end of the 
last year, the State Treasury companies wealth was worth PLN 20.1 bln), Gazeta Prawna, Octo-
ber 11, 2011, (http://biznes.gazetaprawna.pl/artykuly/555840,na_koniec_ub_r_majatek_
spolek_skarbu_panstwa_byl_wart_20_1_mld_zl.html,  accessed on January 29, 2012). Ac-
cording to the article, at the end of 2010 State Treasury fully owned 270 State Owned En-
terprises, with the net value of PLN 20.105 bln as compared to PLN 29.4 bln at the end of 
2009. State Treasure had also more than 50% shares in 60 enterprises, including 21 enter-
prises where it controlled more than 75% of shares and 10 where it controlled 90% of shares. 
6 enterprises were listed at the Stock Exchange. 
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certainly, in such situations it will have the biggest leverage. In some cases, like 
under art. 2.1 of the ICESCR, the state’s obligation to promote human rights 
may even take the form of an explicit duty to “undertake to take steps” to ensure 
“achieving progressively the full realization” of human rights, whereas the means 
to be used in order to satisfy this obligation are “all appropriate means, including 
particularly the adoption of legislative measures”, and steps considered “appro-
priate” “include, but are not limited to, administrative, fi nancial, educational and 
social measures.”74

While the state has an obligation to ensure that respective legislation pro-
tecting human rights, is in place and is enforced properly, it simultaneously is un-
der obligation to promote and support socially responsible behaviour of business 
entities that goes beyond this enforceable legal minimum, and leads to an increase 
of human rights enjoyment by individuals. By doing so, it encourages behaviour 
that is complementary to its own social and environmental programmes, and has 
potential to contribute to an accelerated achievement of objectives set out in such 
strategic documents as e.g. in case of Poland in Sustainable Development Strategy 
“Polska 2025”.75 In other words, one way of meeting the obligation to promote 
human rights is to encourage CSR practices, e.g. by establishing an institutional 
framework that will enable multi-stakeholder engagement and “sanction” verifi -
cation mechanisms; awareness raising; direct involvement into specifi c projects; 
supporting civil society groups, and last but not least, leading by example through 
socially responsible management of SOEs. 

As the Guiding Principles were developed as a universal standard, not sur-
prisingly they contain also principles relating to supporting business respect for 
human rights in confl ict-aff ected areas (Principle 7), where state actions should 
aim at ensuring that business enterprises operating in those contexts are not in-
volved with such abuses. 

Ensuring policy coherence is the last section devoted exclusively to states. 
Principle 8 calls on states to ensure that governmental departments, agencies 
and other state-based institutions that shape business practices are aware of and 

74  UN CESCR, General Comment No. 3 (1990) Contained in UN doc E/1991/23, 
paras. 3, 7  www.unhchr.ch/tbs/doc.nsf/(Symbol)/94bdbaf59b43a424c12563ed0052b664?
Opendocument, accessed January 26, 2012.

75  In fact, if we compare the elements of the social, environment and even economic 
dimension of the Strategy with the human rights treaties ratifi ed by Poland, we will notice 
that they overlap extensively. See: Ministerstwo Środowiska, Strategia Zrównoważonego Roz-
woju Polski do 2025 roku. Wytyczne dla resortów opracowujących strategie sektorowe (Strategy 
for the Sustainable Development of Poland till 2025. Guidance for the ministries developing 
sector strategies), Warszawa 1999, http://194.181.245.194/2materialy_informacyjne/ 
raporty_opracowania/strategia/strategia13.html#_Toc479658106, accessed April 23, 2008.
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observe the state’s human rights obligations when fulfi lling their respective man-
dates, including by providing them with relevant information, training and sup-
port. This is a very valid point, as effi  cient information fl ow in the Polish public 
administration could profi t from improvement and increased effi  ciency. 

States should also maintain adequate domestic policy space to meet their 
human rights obligations when pursuing business-related policy objectives with 
other states or business enterprises, for instance through investment treaties or 
contracts (Principle 9). 

Finally, states, also when acting as members of multilateral institutions that 
deal with business related issues, should seek to ensure that those institutions 
neither restrain the ability of their member states to meet their duty to protect 
nor hinder business enterprises from respecting human rights. They should also 
encourage those institutions to promote business respect for human rights and, 
where requested, to help states meet their duty to protect against human rights 
abuse by business enterprises, including through technical assistance, capacity-
building and awareness-raising. They should also draw on the UN Guiding Prin-
ciples to promote shared understanding and advance international cooperation in 
the management of business and human rights challenges.

4. SOFT LAW AND THE STATE: IMPLEMENTATION 
OF THE UN GUIDING PRINCIPLES BY POLAND 

While there are many business initiatives that aim to adhere to the Guid-
ing Principles (including road-testing of Guiding Principles yet before their adop-
tion), state activity aimed at their implementation is hardly noticeable, with a few 
exceptions – like that of Spain that inter alia enlisted former SGSR team mem-
ber to deliver a series of workshops to the SOEs management on the content and 
implementation of the Guiding Principles, or the UK where various Government 
departments have produced guidance and reports exploring domestic and interna-
tional business and human rights relationships, such as: the Private Sector Devel-
opment Strategy (DfID); Corporate Responsibility Report (BERR); The Private 
Sector and Human Rights Project (MoJ); Business & Human Rights Toolkit for 
overseas missions (FCO/UKTI/BIS/DfID); and The Engine of Development: The 
private sector and prosperity for poor people (DfID). 

It can be expected, that just as the maturity of “traditional” public CSR poli-
cies diff ers among the European Member States signifi cantly,76 it will be even more 

76  See e.g., Martinuzzi et al, supra note 16. 
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so visible, when it comes to implementing the UN Guiding Principles, which the 
European Commission is supporting, by calling on States to develop in 2012 na-
tional action plans for that purpose.  

The majority of the EU Member States, including Poland, lags well behind 
the European Commission or European Parliament.77  This is despite unanimous 
support granted to the “Ruggie’s Process”, the reasonable activity in the UN Hu-
man Rights Council and UN General Assembly, and even sending EU Joint Mem-
ber States submission to the UN Working Group on Human Rights and Business 
with suggestions for key thematic priorities and activities the Group should focus 
on during the three years of its mandate and reasserting that UN Guiding Princi-
ples provide the authoritative policy framework,78 when it comes to undertaking 
concrete actions aimed at even simple awareness raising with regards to the UN 
Guiding Principles. 

In Poland, no noticeable action addressed to the general public or at least 
public administration was undertaken since their adoption in June 2011 that would 
aim to raise awareness of the UN Guiding Principles, despite the provisions of Prin-
ciple 8 and others. Over three months had passed since the publication of the Eu-
ropean Commission Communication on CSR “A renewed EU strategy 2011-2014 
for Corporate Social Responsibility”79 on 25 October 2011, until a reference to 
this document appeared on the website of the Group for Corporate Social Re-
sponsibility Issues (Zespół ds. Społecznej Odpowiedzialności Przedsiębiorstw).80 

77  The European Parliament (EP) attaches great importance to the issue of business 
and human rights both in internal and external relations. E.g. in 2011 the EP’s Foreign Af-
fairs Committee (AFET) unanimously voted against the inclusion of textiles in the Partner-
ship and Cooperation Agreement (PCA), a document that has formed the basis of trade in 
most other goods between the EU and Uzbekistan since it came into force in 1999, citing 
objections to that country’s continued use of forced child labour in its cotton harvests. 

78  EU Permanent Delegation to the UN Offi ce and other international organiza-
tions in Geneva, Contribution of the European Union before the fi rst session of the UN 
Working Group on Human Rights and Transnational Corporations and Other Business 
Enterprises, 6 January 2012, http://www.ohchr.org/Documents/Issues/ TransCorporations/
Submissions/UNAndIGOs/EuropeanUnion.pdf, accessed January 29, 2012. 

79  Communication on CSR 2011, supra note 5. 
80  In Poland, the CSR was fi rst promoted by civil society groups before it appeared 

on the public administration radar in 2004, with Ministry of Labour and Social Policy be-
ing charged with representing the Government at the EU High Level Group on CSR, which 
led to creation at fi rst informal inter-ministerial working group (Statement by Mr. Palutko, 
Department of Social Dialogue and Social Partnership, Ministry of Labour and Social Policy, 
Personal communication May 19, 2008, DDP-V-61-18-MP/O8). Current Group for CSR 
is an auxiliary body under the Prime Minister, established by virtue of regulation no. 38 of 
May 8, 2009, aiming to coordinate work in the area of CSR of the different departments 
of the governmental administration that bear responsibility for implementing tasks within 
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This delay occurred notwithstanding the fact that the Communication, which 
calls for the development of the national action plan for implementation of the 
UN Guiding Principles, was endorsed by the EU Member States in the EU Coun-
cil (Competition) Conclusions of 5 December 2011. The Communication was 
also discussed by the Group on CSR, which considered the document and the 
Government position81 on it (consulted prior to the meeting with seven selected 
social partners82) during its November session83 and even referred to in the Joint 
Communication to the European Parliament and the Council “Human rights and 
democracy at the heart of EU external action – towards a more eff ective approach” 
(so called “EU Human Rights Strategy”).84 The EU Human Rights Strategy con-
tains references to the UN Guiding Principles and clearly underlines that the Eu-
ropean businesses should be encouraged to undertake adequate due diligence to 
ensure that their operations respect human rights, wherever they are performed85 
and repeats the call to develop by the end of 2012 national plans for the imple-
mentation of the UN Guiding Principles.86 

particular areas. Tasks of the Group include: a) to propose solutions as to how to coordinate 
the activities of different public administration bodies when it comes to promoting and im-
plementing CSR principles, b) analyse and utilise other countries’ CSR experiences, as well 
as the propagation of good practice, in particular instruments devised under the European 
Alliance for Corporate Social Responsibility framework, and c) create conditions facilitating 
communication and dialogue concerning CSR between administration, business, social part-
ners and NGOs. 

81  Ministerstwo Gospodarki, Stanowisko rządu dot. Komunikatu Komisji do Parla-
mentu Europejskiego, Rady, Europejskiego Komitetu Ekonomiczno-Społecznego i Ko-
mitetu Regionów. Odnowiona strategia UE na lata 2011-2014 dotycząca społecznej 
odpowiedzialności przedsiębiorstw (Ministry of Economy, Government Position on the 
Communication of the Commission on CSR), undated (dates referred to in the text suggest 
that it was adopted after 28.11.2011), http://www.slideshare.net/barka/projekt-stanow-
isko-csr-ost, accessed March 9, 2012.  

82  According to the “Government Position”, the document was consulted with fol-
lowing organizations and associations: Związek Rzemiosła Polskiego, Polska Konfederacja 
Pracodawców Prywatnych „Lewiatan”, KK NSZZ „Solidarność”, Business Centre Club, 
Ogólnopolske Porozumienie Związków Zawodowych, Forum Związków Zawodowych and 
Pracodawcy Rzeczypospolitej Polskiej.

83  Agenda and report from November 2011 meeting of The Group on CSR, 
http://www.mg.gov.pl/fi les/upload/10894/Notatka_30.11.pdf accessed January 30, 2012.

84  European Commission and High Representative for External Relations,  Joint 
Communication to the European Parliament and the Council, Human rights and democracy 
at the heart of EU external action – towards a more effective approach,  COM (2011) 886 fi nal, 
published 12 December 2011. 

85  Ibidem, Business and human rights, p. 12. 
86  Communication on CSR 2011, supra note 5, part 4.8.2., D & E. 
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Such an approach certainly does not assist in implementing the UN Guid-
ing Principles and makes assurances of the Group that it treats CSR awareness 
raising seriously sound not convincing. It is also surprising in that, raising aware-
ness, even in a passive way such as by posting relevant information (translated 
into Polish) on the new developments at the EU and UN level timely on the web-
site, could potentially help to prepare ground for consultations leading to the de-
velopment of the national action plan. Certainly, those documents are available at 
the EU and UN websites respectively, yet their publication would be noticed most 
likely only by interested individuals that follow the many interrelated develop-
ments at the EU on very regular basis. If the government is to meet it is obligations 
steaming from inter alia the UN Guiding Principles, it needs to take proactive ap-
proach to their promotion. 

It would be not only the right thing to do, but also in Government interest 
to assess to what extent the national legal framework is consistent with state in-
ternational human rights obligations, steaming both from hard and soft law, treat-
ing it as a departure point for the development of a national action plan. 

Poland’s inaction was surprising given that it not only took active part in 
the negotiations but also co-sponsored the UN Human Rights Council’s Resolu-
tion No. 17/4 of 16 June 2011 on Human rights and transnational corporations 
and other business enterprises.87 Resolution No. 17/4 stressed that “the obligation 
and the primary responsibility to promote and protect human rights and funda-
mental freedoms lie with the State,”88 recognized that “proper regulation, includ-
ing through national legislation, of transnational corporations and other busi-
ness enterprises and their responsible operation can contribute to the promotion, 
protection and fulfi lment of and respect for human rights and assist in channel-
ling the benefi ts of business towards contributing to the enjoyment of human 
rights and fundamental freedoms”89 and stressed that “further eff orts to bridge 
governance gaps at the national, regional and international levels are necessary.”90 
By co-sponsoring the resolution, the Polish Government made a clear statement 
of its own policy preference in relation to an issue and the solution it wanted to 
see adopted.91 It would be logical to expect that now, once the Guiding Principles, 

87  Human Rights Council Resolution No. 17/4 on Human rights and transnational 
corporations and other business enterprises, A/HRC/RES/17/4 of 16 June 2011.

88  Ibidem, Preambular Paragraph 3 (PP 3). 
89  Ibidem, PP 5.
90  Ibidem, PP 6.
91  See, A.G. Mower, Jr. The Sponsorship of Proposals in the United Nations General 

Assembly, 15(4) The Western Political Quarterly 661 (1962), pp. 661-662. 
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which it supported, are adopted, the Government, acting in line with Guiding 
Principle 8, will take measures to implement its provisions and promote them 
among both public administration and business, including through promoting 
a human rights based approach to CSR at least at the national and European level. 

Not undertaking in the near future any specifi c steps to bring the UN Guid-
ing Principles to the attention of business and the general public in Poland, might 
prove rather short-sighted, as taking into account that the Guiding Principles were 
endorsed unanimously by the Human Rights Council (including Poland as well as 
other EU Member States), one can expect that treaty bodies, which already have 
a track record of raising human rights and business issues in the General Com-
ments and in connection with the consideration of the state periodic reports,92 
will increasingly start to demand from states as part of the new reporting proce-
dure regarding the implementation of the treaty commitments in relation to hu-
man rights (A list of Issues Prior to Report) information concerning measures and 
actions undertaken or planned by a state to guarantee that business enterprises 
respect human rights in line with the UN Guiding Principles. Currently, one can 
expect that with stimulation from civil society93 and National Human Rights In-
stitutions, such questions will became standard also in the Human Rights Council 
Universal Periodic Review Process. 

It can be also expected that the European Commission will undertake fur-
ther steps outlined in the Communication on CSR, thus exerting some pressure on 
Poland and other Member States to undertake relevant actions. Undertaking them 
now, e.g. by providing or encouraging awareness-raising and capacity-building pro-
grammes or integrating CSR standards into, for example, investment regimes or 
introducing enhanced corporate reporting regulations might help prepare Polish 
business enterprises for the forthcoming changes, giving them time to adjust.94

A well prepared process of the national action plan development, based on 
broad consultations with all stakeholders and not only a small group of organiza-
tions representative mainly of employers, also could constitute a good awareness 
raising tool, while allowing to identify the areas of law and processes that need 

92  E.g., UNCERD, Concluding observations on Canada report (25.05.2007) UN Doc 
CERD/C/CAN/CO/18, para. 17, http://daccessdds.un.org/doc/UNDOC/GEN/G07/421/ 
69/PDF/G0742169.pdf?OpenElement, accessed January 22, 2012. 

93  See e.g., Institute for Human Rights and Business (IHRB) submissions to the UN 
Human Rights Council Universal Periodic Review process with regards to United King-
dom, India, South Africa, and other states; available at http://www.ihrb.org/publications/
submissions/index.html, accessed January 30, 2012. 

94  UNCTAD World Investment Report indicates a number of profi ts from better inte-
gration of the CSR. UNCTAD, World Investment Report 2011 http://www.unctad-docs.org/
fi les/UNCTAD-WIR2011-Full-en.pdf, accessed January 26, 2012 , p. x
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to be amended. Consultations with all relevant stakeholders could also help fi nd-
ing a new, innovative solution to the identifi ed problems/issues and help priori-
tise issues and actions. 

4.1. Implementation of the UN Guiding Principles in Poland: 
why is it neglected?
Apart from the perception that a human rights and business approach is not 

relevant in the Polish context, it is diffi  cult to assess why the Guiding Principles 
are not eff ectively being implemented, despite the state’s legal obligation to pro-
tect human rights, support for their adoption at international level and develop-
ments at the European level, including additional European Commission’s expres-
sis verbis invitation to develop national action plan for this purpose. One would 
expect that this issue would have been at least taken account of by the Group for 
CSR. Nothing seems to indicate however that up till March (time of the article 
submission) it was. 

This might be caused by the fact that the Ministry of Foreign Aff airs (MFA) 
is represented in the Group for CSR by the representative of the Economic Di-
plomacy Department95, which might not be fully aware of certain developments, 
and not the Department for the United Nations and Human Rights (DNZiPCz), 
which is more competent in this area, having been actively involved for years in 
the developments in the area of human rights and business at the UN (with re-
gards to not only UN Guiding Principles, but also other human rights related 
issues e.g. Private Military and Security Companies, Montreaux Document and 
International Code of Conduct for PMSCs, products of dual use, right to water, 
right to food (link with bio-fuels and land-use, right to clean environment, etc.). 
The DNZiPCz would be able to contribute to the work of the Group on CSR and 
keep it abreast of the most recent developments at both European and universal 
level.  Additionally participation of the aforementioned Department representa-
tive in the Group could ensure consistency between internal actions in the area of 
CSR and the Polish position presented at the UN and EU. 

Certainly, even in the current set up, one could mitigate the situation by 
improving the internal fl ow of communication within the MFA and knowledge 
sharing, and in the fi rst stage, improved cooperation between the two afore-
mentioned Departments. At present, judging by the reports from the meetings 

95  For a list of members of the Group on CSR see: Zespół ds. Społecznej Odpowie-
dzialności Przedsiębiorstw, Sprawozdanie z działalności organu doradczego i opiniodawczego 
Prezesa Rady Ministrów w okresie lipiec 2009 – lipiec 2010 (Group on CSR, Annual report for the 
period July 2009 – July 2010), August 2010, http://www.mg.gov.pl/fi les/upload/10894/
Sprawozdanie.pdf, accessed January 29, 2012. 
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of the Group and action points adopted,96 information on UN-originating human 
rights and business standards does not seem to be reaching the Group, thus lead-
ing one to the conclusion that the level of internal consultations and informa-
tion sharing on UN Guiding Principles is, contrary to the recommendations of the 
Principle 8, insuffi  cient and in the longer term might have adverse impact on the 
comprehensiveness of actions developed by the Group.  

Another factor that features in some statements is belief that business does 
not want more regulation. Yet, past developments prove that states should not as-
sume that businesses invariably prefer, or benefi t from, state inaction, and instead 
should consider development of a smart mix of measures, national and interna-
tional, mandatory and voluntary, regulatory and incentivising, to foster business 
respect for human rights. It is worth remembering that on many occasions busi-
ness in fact highlighted the need to regulate some areas, e.g. in 2009 in Doha, 
the Global Compact supported by over 100 CEOs expressed broad business sup-
port for the establishment of an eff ective monitoring mechanism for the United 
Nations Convention against Corruption97, while the same year saw another busi-
ness initiative – The Global Network Initiative’s Principles on Freedom of Expres-
sion and Privacy, which have been developed by companies, investors, civil society 
organizations and academics.98

Other factors that add to lack of implementation of the UN Guiding Prin-
ciples are most likely expenditure cuts and insuffi  cient staffi  ng to be able to deal 
timely with all forthcoming issues that need to be addressed.99  

It is not to say that there is nothing happening in the area of CSR in Po-
land, as this would be very far from the truth. One has to take also into account 
that the Group does not operate in an easy environment, as according to various 
researches the CSR awareness among companies and general public in Poland is 

96  The Group on CSR agendas and reports are available at http://www.mg.gov.pl/
+Wspieranie+ przedsiebiorczosci/Zrownowazony+rozwoj/Spoleczna+Odpowiedzialnosc
+Przedsiebiorstw+CSR/Zespol+CSR/Posiedzenia, accessed January 30, 2012. 

97  See, Letter of CEOs to UN Secretary General of 1 May 2009 regarding Implementa-
tion Review of the UN Convention against Corruption, http://www.unglobalcompact.org/
docs/issues_doc/Anti-Corruption/UNCAC_Letter.pdf, accessed on January 26, 2012; 
For a full list of signatory companies see: http://www.unglobalcompact.org/
Issues/transparency_anticorruption/CEO_Letter.html, accessed on 26.01.2012; UNGC 
News, Businesses Urge Governments to Create Effective Anti-Corruption Convention, 
http://www.unglobalcompact.org/NewsAndEvents/news_archives/2009_11_10.htmllast, 
accessed January 27, 2012.

98  The Global Network Initiative Portal, http://www.globalnetworkinitiative.org/
index.php, accessed January 27, 2012.

99  Author’s personal opinion, based on personal experience of working in the public 
administration. 
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rather low.100 Naturally there is a number of progressive companies that are inno-
vative in their approach to management, examples of which are described e.g. in 
annual CSR best practices reports by the Responsible Business Forum (FOB),101

and a number of awareness raising, research and practice oriented initiatives 
and other NGOs, e.g. FOB, Centrum Wolontariatu,102 CentrumCSR.PL.103 Pro-
portionally, however, to the size of the Polish economy those are very few and, 
additionally, their areas of action are quite detached from each other.

The Group on CSR was created, inter alia to ensure the consistency and 
coordination of initiatives undertaken to popularise CSR at national level, and it 
certainly undertakes a number of eff orts to achieve this goal: a number of publica-
tions and guides on CSR were either developed or commissioned;104 there is also 
a government website <www.csr.gov.pl> which is meant to constitute both a spe-
cifi c knowledge centre on the latest CSR developments and a platform for experi-
ence-sharing as regards concepts and directions underpinning the development 
of CSR. While its content could be more developed, it is certainly a good step in 
the right direction. This is very important as the research conducted by the World 
Bank and the Polish Offi  ce for Competition and Consumer Protection (UOKiK) 
among the general public in Poland suggests that the public expects authorities to 
play the role of a guarantor of CSR initiatives105 and will rely, at least at the initial 
stage on the information shared by the Government. 

100  See e.g., P. Mazurkiewicz, R. Crown, Public Expectations for Corporate Social Respon-
sibility in Poland, World Bank (2005); A. Brzozowski et al., Corporate Social Responsibility in 
Poland. Baseline Study, UNDP, Warsaw: 2007, pp. 15-18; www.acceleratingcsr.eu/uploads/
docs/Corporate%20Social%20Responsibility%20in%20Poland%20Baseline%20Study.pdf, 
accessed January 23, 2012.

101  Forum Odpowiedzialnego Biznesu (Responsible Business Forum – FOB) was 
established in 2000 as an initiative of Polish businessmen, academics and civil society 
groups, to provide in-depth focus on the concept of CSR. See, www.fob.org.pl/responsible-
business-forum-221_878.htm, accessed January 23, 2012.

102  Since 2005 Volunteer Centre Association runs “Business Volunteer Work” pro-
gramme, the aim of which is to build local partnerships between the business community, 
NGOs and public institutions.  

103  CentrumCSR.PL is an independent foundation established in 2006 by private 
individuals aiming to contribute to dissemination and research in the area of CSR. See: 
www.centrumcsr.pl.

104  E.g., Det Norske Veritas and CentrumCSR.pl, Sustainable business. A guide for 
small and medium-sized enterprises, Ministerstwo Gospodarki (Ministry of Economy); 
T. Gasiński & S. Pijanowski, Risk Management for Sustainable Business. Handbook for Large 
and Medium-Sized Enterprises, Publication prepared for the Ministry of Economy, 2011, 
http://www.mg.gov.pl/fi les/upload/14666/RISK_EN.pdf accessed January 30, 2012.

105  World Bank, CSR implementation Guide. Non-legislative options for Poland (2006)
http://siteresources.worldbank.org/EXTDEVCOMSUSDEVT/Resources/CSRImple men-
tationGuideNovember2006.pdf, accessed January 28, 2012.
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The Group has also contributed to a number of legislative and policy docu-
ments, such as “A New Approach to Public Procurement. Procurement And Small 
And Medium-Sized Enterprises, Innovation And Sustainable Development” (as 
adopted by the Council of Ministers on April 8, 2008), which among other things, 
highlights the need for wider use in contract award proceedings of criteria relat-
ing to environmental protection and CSR,106 or a new three-year “National Action 
Plan on sustainable public procurement for 2010-2012” adopted by the Council 
of Ministers on June 14, 2010 and setting out the objectives, timing and system 
of coordination and monitoring of actions concerning both green and socially 
responsible procurement.

According to one of the members of the Group on CSR, there are also plans 
to actively promote in 2012 the ISO 26000 Standard. One could state that as hu-
man rights feature in ISO 26000 or OECD Guidelines, and with developments 
over the past two years those standards are much more aligned with UN Frame-
work than ever before, issue is solved. 

Yet, with the lack of specifi c human rights standards, there is signifi cant 
probability that such issues as a human rights based approach to management and 
ensuring the access to remedy, judicial and non-judicial, in cases of human rights 
violations, will never be treated with priority they deserve, if at all. 

It is enough to look at the level of activity of the OECD National Contact 
Point (NCP) and complaints procedure,107 which is very regrettable, as properly 
functioning, well known OECD NCP is one of the mechanisms that could be effi  -
ciently used to ensure access to eff ective remedy in the meaning of the UN Guiding 
Principles. Yet, the lack of activity on the side of the Polish administration is not an 
exception. As Elin Wrzoncki pointed out during the Polish Presidency Conference 
on CSR108, the French National Contact Point OECD is also very weak, and being 
linked with the Ministry of Economics is perceived as biased and not representing 
the interests of all stakeholders. 

106  Note that procurement system in Poland is decentralized, so efforts are limited to 
raising awareness and making recommendations.

107  See, PAIZ portal (http://www.paiz.gov.pl/kpk_oecd/wazniejsze_sprawy_
prowadzone_przez_kpk_oecd), accessed January 29, 2012. 

108  Konferencja dot. CSR “Wspólna odpowiedzialność – jak zwiększyć obecność 
i skuteczność CSR w UE”, (CSR Conference “Joint responsibility – how to enhance presence 
and effectiveness of CSR in EU” Report from the Session on Monitoring), September 5, 
2011, http://polskaprezydencjacsr.eu/public/fi les/Sesja_Monitorowanie.pdf, accessed Feb-
ruary 1, 2012. 
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4.2 Implementation: what can be done?
The duty of governments to respect, protect, promote and fulfi l human 

rights is the foundation of the human rights framework. That duty includes en-
suring that national laws, regulations and policies are consistent with interna-
tional human rights laws. The implementation of the UN Guiding Principles by 
states requires taking into account the human rights perspective when developing 
legal framework governing the actions of business. Although the Ruggie Frame-
work and Guiding Principles provide guidance allowing states to address human 
rights in the context of business, only a few EU Member States have undertook 
the challenge and seriously approached the topic, including through organiz-
ing a (multi-stakeholder) consultations or Parliamentary debates/examinations 
(UK,109 European Parliament) to provide the merit ground for further debate 
at the national level on best ways to ensure respect for human rights, and/or at-
tempted to modify the existing law and/or practice to ensure better protection of 
human rights. Their experience has shown that the knowledge of the existence 
and content of the Ruggie Framework and Guiding Principles is often inadequate 
in public administration circles of many of the EU Member States, to ensure the 
eff ective dissemination and awareness raising, not to mention widespread uptake 
by corporate actors and monitoring by civil society and the state, and therefore 
before any other actions are taken, increased resources should be devoted to rais-
ing awareness and capacity building. 

In Poland, it seems that one should start with revising the composition of 
the Group on CSR, and opening it to a wider spectrum of stakeholders. Addition-
ally, if the state decided to engage the public in the development process of the 
national action plan, it needs to introduce regular open multi-stakeholder (on-
line) consultations that allow all interested individuals, organizations, industry 
representatives, trade unions, social movements, etc. to point to the issues they 
attach priority. In order to implement the UN Guiding Principles, it is best to 
follow the European Commission Communication on CSR of 25 October 2011 
encouragement, and use 2012 to develop a national action plan for that purpose. 
The development of such a plan should be however preceded by a) translation and 
dissemination of the UN Guiding Principles and b) intensive awareness raising 
and capacity building trainings and workshops on human rights and business, 
as well as the UN Guiding Principles, coordinated either by the Group on CSR or 
Ombudsman. Only with large-scale capacity building eff orts it will be possible to 

109  Joint Committee on Human Rights, Any of our business? Human rights and 
the UK private sector: Government Response to the Committee’s First Report of Session 2009-10, 
p. 47.
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raise awareness to the level which will make a systemic change unavoidable and 
inform/create a base for the discussions on the content of the national action plan, 
which certainly will be accompanied by stakeholder groups’ lobbying eff orts. 

One could also encourage various professions to address the relationship 
between the Guiding Principles and the professional standards of conduct to 
which specifi c profession members must adhere. Once the equal “playing ground” 
for further discussions is reached, nation-wide (online?) consultations should fol-
low with an aim to map the areas of law (e.g. parity provisions, extension of the 
paternal leave, solutions that will ensure eff ective and aff ordable access to remedy 
in case of human rights violation) and practice, that need to be addressed, as well 
as to identify priority areas for action, due to e.g. disproportionally large number 
of human rights violations in specifi c sectors. Such consultations could create also 
a good forum to discuss the introduction of obligatory non-fi nancial reporting or 
discuss incentives for ethical consumerism, etc. Their role is twofold: on one hand, 
they provide wider range of opinion and allow for a brain-storming of ideas, while 
on the other they engage people and empower them by giving them opportunity to 
co-create, or at least participate in the creation process of the rules governing their 
everyday life – what in turn results in greater approval and support to new regula-
tions, created as the outcome of such consultations. 

It is worth considering however, whether such consultations should be en-
trusted to the Group on CSR, which some might perceive as biased due to its af-
fi liation with the Ministry of Economics, or whether it should, perhaps, be led by 
the Ombudsman.110 

Naturally there are plenty of other actions that could and should be taken 
to ensure implementation of the UN Guiding Principles, including addressing 

110  The role of the National Human Rights Institutions (NHRIs) with regards to hu-
man rights and business was recognized in the UN Human Rights Council Resolution 17/4 
on human rights and transnational corporations (Human Rights Council Res. 17/4, U.N. 
Doc. A/HRC/RES/17/4 (July 6, 2011), OP 10), which not only welcomed the important 
role of the NHRIs in relation to business and human rights, but also encouraged them to fur-
ther develop their capacity to fulfi l that role effectively, including with support of OHCHR
and in addressing all relevant actors; http://www.unglobalcompact.org/docs/issues_doc/
human_rights/A.HRC.17.RES.17.4.pdf, accessed February 2, 2012. Additionally, yet in 
October 2010 ICC Edinburgh Biennial Conference on Business and human rights adopted 
the Edinburgh Declaration that stressed the role of the NHRI in the advancement of human 
rights in the corporate sector around the world and suggested areas of focus. The NHRIs’ role 
should be enhanced and supported, and adequate capacity built to take on an outreach, com-
munications and monitoring function. Active participation of the NHRIs in the UN Forum 
on Business and Human Rights could also be used to share the experience gained locally with 
the UN WG. 
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recommendations by UN treaty bodies bearing in mind also the “corporate” 
dimension that needs to be addressed; introducing obligatory non-fi nancial re-
porting based on GRI at least with regards to the SOE (many countries around 
the world are beginning to mandate non-fi nancial reporting – examples include 
France, South Africa, Denmark and Singapore. The recession of 2007-2009 el-
evated the political reasons behind greater adoption of non-fi nancial reporting 
– to increase transparency and business responsibility in addressing social, eco-
nomic and environmental challenges111), encouraging all public administration 
institutions to ensure that its procurement practices promote socially responsible 
actors, promoting ethical and sustainable consumption patterns among consum-
ers – by raising awareness of customers’ rights and CSR issues and promoting 
understanding of social labels and eco-labels (Fair trade – Sprawiedliwy Handel, 
ECOLabel,112 low mileage, locally produced, etc.). Empowered customers, aware 
of their rights and issues linked to production process and aware of the “label 
code”, will be able to make a conscious choice, hopefully based on ethical criteria 
that in turn will put pressure on the companies and lead to greater sustainability 
and human rights observance in the production process.113 

CONCLUSION

So far, Poland has not taken any serious steps to implement the UN Guid-
ing Principles on Human Rights and Business, despite the fact that development 
of the relevant national action plans is explicitly encouraged by the European 
Commission, and endorsed by the EU Council. Reasons for this omission include 
the conviction that human rights are not relevant in the case of Poland, due to 
higher legal standards in some areas; as well as the conviction that business would 
certainly oppose regulatory solutions. More prosaic reasons include expenditure 
cuts and insuffi  cient staff  numbers. 

Additionally, the fact that the UN Guiding Principles are of no legally bind-
ing nature, also does not create any additional pressure on the state to undertake 

111  V. Veleva, Practices and trends in non-fi nancial reporting: GRI and ISO 26000; 
http://blogs.bcccc.net/2011/07/practices-and-trends-in-non-fi nancial-reporting-gri-and-
iso-26000/, accessed January 25, 2012. 

112  ECO-label (http://pcbc.gov.pl/ecolabel/). 
113  M. Varul, Fairtrade consumer ethics: moral problems and pragmatic perspec-

tives for the future, Global Centre Series Presentation, 5 June, 2008. See research project: 
‘Fair Trade Consumerism as an Everyday Ethical Practice. A Comparative Perspective’ 
www.esrcsocietytoday.ac.uk/ESRCInfoCentre/minisite/mzv/index.html, accessed Decem-
ber 6, 2008.
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concrete steps in reasonable time, except for peer pressure and infl uence of the 
developments at the EU level.

So far neither “Action Plan 2011”114 nor the Government’s position on the 
Communication on CSR115 take any notice of the UN Guiding Principles exist-
ence. Yet, taking into account the EU’s engagement in the area of CSR, which 
clearly very dynamically evolves, there is a hope that the importance of the UN 
Guiding Principles as a key aspect of the CSR agenda will be recognized by the 
Polish administration, if not on its own initiative, than as experience from other ar-
eas suggests, thanks to the pressure exerted by the need to comply with the stand-
ards set in Brussels. 

114  R. Baniak and S. Waśniewska, Plan Działań 2011. Rekomendacje w zakresie 
wdrażania założeń koncepcji Społecznej Odpowiedzialności Przedsiębiorstw w Polsce (Action 
Plan 2011. Recommendations concerning implementation of the CSR concept), Warszawa, 
July 4, 2011.

115  Government Position, supra note 81. 
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