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Susana Camargo Vieira*

goVeRnAnCe, gooD goVeRnAnCe,  
eARth systeM goVeRnAnCe...  

AnD InteRnAtIonAl lAW

Abstract
This article is about concepts, circumstances, the impact of technology upon life, the 

emergence of new problems which bring new challenges to our peoples and our planet in our 
pursuit of sustainable development. New challenges call for new solutions and different ways of 
using already existing resources, tools and mechanisms. So we revisit and compare bibliography 
through time; recall the work (and product) of several ILA International Committees on 
the subject and especially its New Delhi Declaration of Principles of International Law as 
Relating to Sustainable Development; turn to new initiatives, namely, the Earth System 
Governance Project and Future Earth. And conclude on the urgency of bridging “hard” and 
“social” sciences in the quest for these solutions, given the holistic character of the problem, 
if we expect them to be democratic and sustainable – bearing in mind, always, that politics 
creates and law consolidates.

IntRoDuCtIon 

In 1993 I joined the ILA’s (International Law Association) International Committee 
on Legal Aspects of Sustainable Development. I had just finished my Master’s in 
International Law at the University of São Paulo (USP)1 and was beginning my PhD at 
the same University. Following my participation in Rio 92,2 I had decided to focus on 

1 In which I had written about international cooperation – the European Community’s ECIP (Euro-
pean Community Investment Partners) version for non-ACP countries, under the supervision of Pro- 
fessor Celso Lafer, who also honoured me by supervising my PhD thesis.

2 Representing the Brazilian Society of International Law, then presided by the late Ambassador Ge-
raldo Eulálio do Nascimento e Silva, who was also the President of the Brazilian Branch of the International 
Law Association, very active in international politics and the environment, and who had just written the 
first book on international environmental law in Brazil, Direito Ambiental Internacional, Renovar, Rio 
de Janeiro: 1992. Ambassador Nascimento e Silva recruited me for the Brazilian Branch of the ILA (few 
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international law and sustainable development. This then-new ILA Committee met for 
the first time in March 1994 in a historic conference hosted by Professor Konrad Ginther 
in his beautiful university in the equally beautiful Austrian city of Graz. Konrad Ginther 
was also a member of the ILA Committee, which had Kamal Hossain as Chairperson 
and Nico Schrijver as Rapporteur. I received a letter (emails were still uncommon then!) 
inviting me to participate and stating the general theme – legal principles of sustainable 
development and good governance as one of its constitutive elements. 

As someone in the early stages of an academic career in what was then still officially 
a developing country, I needed sponsorship – which the Austrian government offered 
on a selective basis only, so I had to find a theme that would garner their attention. To 
be candid, I had never heard or discussed good governance at that time, but decided I’d 
write on Sustainable Development as a matter of Good Governance – the case of the Amazon 
Forest in Brazil.3 My abstract was selected and, in good measure due to the financial 
assistance from the Austrian Ministry of Foreign Affairs, I started not only a life-long 
association with our ILA Committee and its successors, but also to write on this theme 
which, 17 years later, led me to the Scientific Steering Committee of a very interesting 
project within the IHDP Programme4 – Earth System Governance,5 in which I might 
be the only academic member with a law background. This topic interests me not only 
for its importance in our changing structures and its multidisciplinary character, but for 
the fact that I get to remind my colleagues (and myself!) of the importance of the role 
of law in preventing conflict and consolidating what politics creates.

This article approaches the subject of international governance in a changing 
world, faced with very concrete problems caused (or to be caused) by environmental 
(mis)management (climate change). These constitute problems which no country will be 
able to solve alone. They are a challenge to all fields of knowledge, and an opportunity 
for those of us (in international law) who seek to explore new (or perhaps not so new) 
themes.

1.  on CIRCuMstAnCes AnD JouRneys: FRoM DeMoCRACy 
to goVeRnAnCe

One of the many things for which I am grateful to Professor Celso Lafer is for in-
troducing me to Ortega y Gasset and his famous I am myself and my circumstances, 

know that our Branch had been created and survived in 1992 almost exclusively thanks to his personal 
investment) and, because of common friends who knew of my passion for the subject, nominated me to 
the committee.

3 Later published as chapter 27 (pp. 429-440) of the book which resulted from the conference – the 
first of many produced by our Committee: K. Ginther, E. Denters and P. J.L.M. de Waart (eds.), Sustainable 
Development and Good Governance, Martinus Nijhoff/Kluwer, Amsterdam: 1995.

4 International Human Dimensions Programme on Global Environmental Change of the United 
Nations University in Bonn.

5 Website: <www.earthsystemgovernance.org>.
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which I have, since then, adopted as a motto and unfailingly passed on to my students. 
It is fundamental to try to understand the context in which (legal or political) issues 
emerge if one is to try to address them. So how does this apply to the concepts of 
democracy and good governance?

In 1993 Brazil few jurists talked about good governance.6 I was referred to 
Professor Jacques Marcovitch,7 who introduced me to David Osborne’s Laboratories of 
Democracy. Osborne thus dissected the concept: 

Government’s primary role is to nourish the elements that make innovation possible: 
an intellectual infrastructure; a skilled, educated workforce; an attractive quality of life; 
an entrepreneurial climate; a sufficient supply of risk capital; a healthy market for new 
products and processes; a commitment to industrial modernization; an industrial culture 
built upon cooperation and flexibility; and a social system that supports innovation and 
change. Virtually every state initiative to create economic development falls within one 
of these categories.8

Add to his comments the adjective international; link it to the concept of sustainable 
development (which, as will be seen, our Committee did in 2002) and to the current 
discussions on how to address climate change… and we’ll see how vital it remains. 

In their Introduction to our Committee’s 1995 book, Konrad Ginther and Paul de 
Waart addressed the issue in light of the 1994 UN Agenda for Development, which 
they quoted as follows: 

The intricate nature of the present world crisis must be grasped in its entirety before 
effective action to resolve it will be possible. The concepts of collective security, 
fundamental human rights, international law and social progress for all are being corroded 
by ethnocentrism, isolationism, cultural animosity and economic and social debilitation. 
Even the concept of State as the foundation stone of international cooperation is being 
damaged by those who define it in exclusionary terms and others who question its 
contemporary relevance and efficacy.9

For Ginther and de Waart, the Agenda hits the mark when it states that good 
government implies “the wisdom and the historical responsibility to know when to 
let the market forces act, when to let civil society take the lead, and when government 
should intervene directly.” In this connection, it is worth mentioning that democracy 

6 The country’s circumstances had something to do with this – our 1988 Constitution (which we 
like to refer to as The Citizen Constitution) was not yet five years old; our institutions had just proved their 
strength facing a very big challenge, the impeachment process (finalized in September 1992) of the first 
democratically elected president in 29 years. Legal challenges abounded, and jurists were really more inter-
ested in internal matters at the time.

7 From the University of São Paulo’s Economics and Management School (yes, the concept of good 
governance seems to find its origins in business…). Marcovitch was active in Rio 92, and later became the 
Rector (President) of USP.

8 D. Osborne, Laboratories of Democracy, Harvard Business School Press, Boston: 1988, p. 5. As 
quoted in Vieira, supra note 3, p. 436 – and easily applicable to the Amazonian challenge.

9 How sad it is to note this remains true and not much improved now, 20 years later.

gOvernance, gOOD gOvernance ... 113



permeates the document as its most frequently used keyword in respect of both national 
and international levels.10

And here, in this (out of ) time journey, I cannot resist an attempt to establish a 
fictional dialogue on the subject of democracy between our 1995 book and different 
works of James Crawford. In his 1993 Inaugural Lecture in Cambridge, Democracy in 
International Law Crawford said, when outlining the problem: 

That the will of the people is to be the basis of the authority of government is as good 
a summary as any of the basic democratic idea. But the idea of democracy reflected in 
the International Covenant, in the Universal Declaration and in other instruments, is 
not a simple majoritarian one. It is a reflection of the idea that every person, whether a 
member of a majority or a minority, has basic rights, including rights to participate in 
public life.11

Five years later, Crawford and Marks, when discussing the global democracy defi- 
cit12 from a state-centered focus, referred to David Held’s project of cosmopolitan 
democracy, the objective of which would be to infuse democratic standards wherever 
power resides. It includes the deepening of democracy within nation-states, but also 
“the extension of democracy to the arenas of global and transnational decision making.” 
Democracy must thus be rethought in order to address the expanding framework of 
political activity. Crawford and Marks also refer to Thomas Franck’s reflections on 
how decision-making in international forums might be made more “fair” if people, 
rather than governments, were to be represented in a second chamber, which “might sit 
alongside the United Nations General Assembly.”13

For Ginther and de Waart, the Graz Seminar envisioned good governance as 
the sustainable management of resources in all terms (legal, institutional, political, 
economic, social, and ultimately cultural) which is difficult to translate into a concrete 
operational programme for the world as a whole, given, inter alia, cultural diversity 
and inequality, which exist despite the increasing de facto interdependence (the issue 
of separating the political from the juridical in international law was, in their words, 
omnipresent).14

In 1995, Kamal Hossain stressed the inherent character (with respect to the concept 
of sustainable development) of the need for political systems which provide for effective 
citizen participation in decision-making and for good governance, or as he put it, the 
existence and implementation of institutions for policy making and decision-making 
which meet the needs of sustainable development. He referred to a (then) recent report of  

10 Ginther et al. (eds.), supra note 3, p. 4 (Introduction).
11 Revised and reprinted, as explained in footnote 1 of his International Law as an Open System: Selected 

Essays, Cameron May, London: 2002, p. 39 et. seq. Quotation is from p. 40. 
12 Ibidem, pp. 137-155.
13 Ibidem, p. 153. One of the complaints now heard in the NGO community is that the reform of 

institutions resulting from Rio+20 will make it very difficult for major groups to be heard in/by the UN 
– but we need to see how this goes. 

14 Ginther et al. (eds.), supra note 3, p. 9 (Introduction).
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the UN Committee for Development Planning which listed some of these, and identi- 
fied problems and challenges common to all, despite the widely varying circumstances.  
He concluded that good governance, in the context of the goal of sustainable de-
velopment, would imply respecting the Principles of the Rio Declaration in designing 
development projects and programmes, but also required reducing corruption.15 In 
fact, that article already pointed in the direction of what the Committee, seven years 
of work and three books later, translated into the ILA New Delhi Declaration of Prin- 
ciples of International Law Relating to Sustainable Development.16

2.  on goVeRnAnCe, gooD goVeRnAnCe AnD sustAInABle 
DeVeloPMent

The concept of good governance is a qualification of the concept of governance, 
which arose in the social and political sciences. Winfried Lang analyzed the concept 
in our Committee’s 1995 book, recalling that in 1992 Oran young deemed it “an 
outgrowth of the regime theory.”17 Lang saw as the main purpose for this (then) 
relatively new term “to distinguish between governance systems (regimes) which rely 
for their realization either on governments or on governance systems (regimes) which 
are able to function without governments.” Lang perceived the merit to this concept 
(highlighting the possibility that such systems or regimes may perform well, even when 
not supported by governments), but also that international regimes have to be endowed 
with an international organization in order to fulfill their functions appropriately. 

Lang further referred to James Rosenau, for whom governance is the more en-
compassing concept, since regimes are restricted to one specific issue/area and consti-
tute more specialized arrangements. For Rosenau, the concept of governance without 
government is most conducive to the study of world politics, inasmuch as “centralized 
authority is conspicuously absent from world politics even though a modicum of order 
is normally present in the conduct of global life.”18

15 K. Hossain, Sustainable development: some critical thoughts in the light of the Rio Conference, in: 
Ginther et al. (eds.), supra note 3, pp. 20-22.

16 Available at the ILA website (www.ila-hq.org) and also from the UN site (in English and French) 
as UN doc. A/57/329 of 31 August 2002. For a much more complete explanation, N. Schrijver, The 
Evolution of Sustainable Development in International Law: Inception, Meaning and Status, Hague Academy 
of International Law, The Hague: 2008. The full text of the Declaration is included in the Appendix (pp. 
251-259), and discussion of it takes place in pp. 171-207.

17 W. Lang, Governance and sustainable development in Africa, in: Ginther et al. (eds.), supra note 3, 
pp. 90-91. He refers to young’s article International Environmental Governance: Building Institutions in an 
Anarchical Society, in: IIASA, Science and Sustainability – Selected Papers on IIASA’s 20th Anniversary, 
International Institute for Applied Systems Analysis Vienna: 1992, pp. 245-268. Lang’s view differs.

18 J. Rosenau, Governance, Order and Change in World Politics, in: J. N. Rosenau, E. O. Czempiel 
(eds.), Governance Without Government: Order and Change in World Politics, Cambridge University Press, 
Cambridge: 1992, p. 91.

gOvernance, gOOD gOvernance ... 115



Having quoted Rosenau, Lang went on to remind us that governance would (despite 
these diverging interpretations) comprise a broad spectrum of functions (in particular 
those related to standard setting and rule enforcement) which “go well beyond the 
narrow spectrum of environment”, since sustainable development functions are 
performed at various levels (local, regional, etc.) and aim at servicing society as a whole. 
Law, and international law, are among the tools to promote sustainable development, to 
the extent that they are based on a broad consensus at the domestic and international 
levels; and that the interaction of consensus building at and between these levels can be 
promoted by both law and international law insofar as they provide for efficient rule-
making mechanisms and for reliable devices supervising the application of rules. In 
other words – good governance, one may conclude.

Erik Denters started his chapter by referring to the 1991 European Community 
Resolution on Human Rights, Democracy and Development,19 which stipulated 
four pre-requisites for achieving balanced and sustainable development in developing 
countries: respect for human rights, promotion of democracy, reduction of excessive 
military spending, and good governance,20 and proceeded to clarify the meaning of the 
latter in the Resolution: 

good governance specifically addresses the quality of government and covers the following 
general principles: sensible economic and social policies, democratic decision-making, 
adequate governmental transparency and financial accountability, creation of a market 
friendly environment for development, measures to combat corruption, as well as respect 
for the rule of law, human rights and freedom of expression. 

But he proceeded to note that what the Resolution did not state was also of interest 
(no reference to UN efforts in the field of human rights or the establishment of 
democratic rule), and concluded that it certainly did not contribute to a strengthening 
of the UN System. In his concluding remarks, he argued that the EC should refrain 
from applying unilateral standards and procedures for development cooperation and, 
instead, rely primarily on standards and procedures to be adopted within the UN System. 
Furthermore, if such standards and procedures be non-existent or poorly defined, then 
the EC must contribute to their development in a global framework. In his words: “If 
the ‘rule of law’ is taken seriously, the inclusion of ‘good governance’ in developing 
cooperation policies must be based on mutually agreed standards and procedures.”21

Konrad Ginther, in his chapter Development and Evolution of Constitutional 
Orders,22 defines governance as “the management of the relations between government 

19 E. Denters, Good governance and development cooperation: towards a global approach, in: Ginther et al. 
(eds.), pp. 308-321. The Resolution is included as Appendix II to the book (pp. 480-483).

20 I cannot help but think why on Earth only in developing countries? It is not as if development was that 
sustainable in developed countries, as we recently saw… And who sold the military goods to developing 
countries, is one allowed to ask?

21 Denters, supra note 18, p. 321.
22 K. Ginther, Constitutional orders and sustainable development: the Southern African experience and 

prospects, in: K. Ginther et al. (eds.), supra note 3, pp. 150-164.
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and its populace within a given constitutional order”; and good governance as “the 
opposite of poor and bad governance… Good governance is called for to de-legitimize 
and to overcome governmental and administrative malpractices and non-democratic 
structures withstanding the realization of sustainable development.”23 He further 
referred to circumstances which will lead to a variation in the practical meaning of good 
governance, recalling that, in operational terms, the realization of good governance 
requires that key sectors of society and the people participate, as much as possible in 
cooperation with government, inter alia in shaping governance. So the realization of 
good governance calls for action and raises questions at the level of both national and 
international constitutional orders. Finally, he very appropriately reminded us of the 
fact that “the promotion of good governance and sustainable development raises the 
question of the legal modus of the interaction between society, law and state – questions 
which deserve to be dealt with in a broader theoretical framework, in particular with 
theories of social and legal evolution.”24 Paving the road to the ILA Declaration…

3.  the IlA neW DelhI DeClARAtIon on PRInCIPles 
oF InteRnAtIonAl lAW RelAtIng to sustAInABle 
DeVeloPMent

It is important to note, first and foremost, the importance for, and connection, 
between this ILA Committee and a preceding one, the ILA Committee on Legal 
Aspects of a New Economic Order. The work of that committee also culminated in 
a Declaration – the ILA Declaration on the Progressive Development of Principles 
of Public International Law relating to a New International Economic Order (Seoul 
1986), for which the contribution of a distinguished Polish member, ICJ Judge Manfred 
Lachs, is noted as substantial by the editors of our 1995 book. 

The ILA Committee on Legal Aspects of Sustainable Development concluded 
its work in the 2002 New Delhi (General) Conference. Its fifth (and final) report to 
the Conference was entitled Searching For The Contours Of International Law In The 
Field Of Sustainable Development.25 Good governance, as fundamental to sustainable 
development, was outlined in Section V – The Contours Of An International Law 
Relating To Sustainable Development – as follows:

Last but not least, the new international law of sustainable development also embraces 
good governance, including democratic accountability. Its exact contents may not be 
very clear in the discourse of politics and development studies. yet, as a legal concept it 
has found a place in, among other legally relevant documents, the EU-ACP co-operation 

23 Ibidem.
24 Ibidem, p. 160.
25 Both the Report and the Resolution are available in their entirety at http://www.ila-hq.org/en/com-

mittees/index.cfm/cid/25 (last accessed 14 April 2013). Nico Schrijver was the Rapporteur, and Kamal 
Hossain the Chairperson.

gOvernance, gOOD gOvernance ... 117



treaties (1995 and 2000). The concept of good governance can well be instrumental in 
integrating the various dimensions of the concept of sustainable development, including 
global good governance in the sense of the participation of States in international law-
making, conference diplomacy and decision-making within international institutions, 
participation of non-State entities in national and international decision-making, 
and good national governance. As to the latter, the 1997 UNDP policy document 
Governance for Sustainable Development defines the concept in the following terms: 
‘Good governance ensures that political, social and economic priorities are based on a 
broad consensus in society and that the voices of the poorest and the most vulnerable are 
heard in decision-making over the allocation of development resources.’ The Cotonou 
Convention of June 2000 incorporates a further interesting definition: ‘(…) Good 
governance is the transparent and accountable management of human, natural, economic 
and financial resources for the purposes of equitable and sustainable development. It 
entails clear decision-making procedures at the level of public authorities, transparent 
and accountable institutions, the primacy of law in the management and distribution of 
resources and capacity building for elaborating and implementing measures aiming in 
particular at preventing and combating corruption.’ This anti-corruption element is also 
emphasised in the IMF Guidelines on Good Governance (1997).26

Good Governance is also mentioned in the Concluding Observations. Following 
ILA procedures, the Committee presented to the Conference a proposal for a Resolution 
(which upon its approval and adoption by the Conference Plenary became Resolution 
no. 3/2002), proclaiming the above-mentioned Declaration. Later in the year the 
Governments of Bangladesh and The Netherlands presented the same resolution to 
the UN Assembly, which approved it – so the Declaration is now not only an ILA, but 
also a UN Document.27 The Principle of Good Governance is contained in paragraph 
number 6, and reads as follows:

6. The principle of good governance
6.1. The principle of good governance is essential to the progressive development and 
codification of international law relating to sustainable development. It commits States 
and international organizations:
(a) to adopt democratic and transparent decision-making procedures and financial 
accountability;
(b) to take effective measures to combat official or other corruption; 
(c) to respect the principle of due process in their procedures and to observe the rule of 
law and human rights; and
(d) to implement a public procurement approach according to the WTO Code on Public 
Procurement.
6.2. Civil society and non-governmental organizations have a right to good governance 
by States and international organizations. Non-state actors should be subject to internal 
democratic governance and to effective accountability.

26 Fifth (and final) Report, Searching For The Contours Of International Law In The Field Of Sustainable 
Development, undated, p. 11 (footnotes omitted) (hereinafter the “Final Report” or “Report”).

27 Cf., fn 16.
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6.3. Good governance requires full respect for the principles of the 1992 Rio Declaration 
on Environment and Development as well as the full participation of women in all levels 
of decision-making. Good governance also calls for corporate social responsibility and 
socially responsible investments as conditions for the existence of a global market aimed 
at a fair distribution of wealth among and within communities.

Nico Schrijver addressed the subject in his course at The Hague Academy of Inter-
national Law in 2004.28 He emphasizes that the ILA declared the principle of good 
governance to apply both to states and to other legal subjects (see point 6.2 of the 
Declaration), so Non-State actors should be subject to internal democratic governance 
and to effective accountability; as well as the fact that, in a relatively short period, 
the principle has become an element of international economic, environmental and 
development cooperation policy, recorded in substantive multilateral and regional 
treaties as well as in the internal and external policies of international organizations at 
the regional and global levels. 

More recently, his book Development without destruction: the UN and global resource 
management contains an interesting chapter on the international architecture for 
environmental governance and global resource management.29 And in The United 
Nations of the Future, the term “good governance” appears in 14 pages, which discuss 
different aspects of UN activities and challenges.30

The ILA Committee on Legal Aspects of Sustainable Development was succeeded 
by another committee on the subject – International Law on Sustainable Development 
– which concluded its work in the 2012 ILA Sofia Conference. Its mandate included 
the “assessment of the legal status of principles and rules of international law in the field 
of sustainable development, with particular reference to the ILA New Delhi Principles 
(also published as UN Doc. A/57/329), as well as assessment of the practice of States 
and international organizations in this field.” Thus, it can be seen that the concept of 
good governance has not disappeared from the radar screen. 

In line with this, the Final Report of the Committee focuses on the significance 
of international courts and tribunals (and, in some instances, quasi-judicial bodies) 
in giving effect to the principles contained in the New Delhi Declaration.31 For this 
purpose it summarizes the (relevant) jurisprudence, divided by court and tribunal. 
It then analyses the principles one-by-one, taking into consideration normative 

28 N. Schrijver, The Evolution of Sustainable Development in International Law: Inception, Meaning and 
Status, Martinus Nijhoff, The Hague: 2008. He addresses Good Governance and the ILA Declaration in 
pp. 200-203.

29 N. Schrijver, Development without destruction: the UN and global resource management (with Fore-
words by J. Crawford and S. Panitchpakdi), Indiana University Press, Bloomington: 2010, pp. 114-157. The 
book was awarded the ACUNS prize in 2012.

30 W. van Genutgen, K. Homan, N. Schrijver and P. de Waart, The United Nations of the Future, Kit 
Publishers, Amsterdam: 2006.

31 The Committee had Nico Schrijver as Chairperson and Ximena Fuentes and Duncan French as 
Rapporteurs. The Report is available at <www.ila-hq.org/en/committees>.

gOvernance, gOOD gOvernance ... 119



trends and developments that would not be apparent from a court/tribunal-specific 
analysis.

The Report notes that the International Tribunal on the Law of the Sea (ITLOS), in 
contrast to other international judicial and quasi-judicial bodies, possesses jurisdiction 
ratione materiae over issues of sustainable development (as part of its mandate as the 
central body in the International Law of the Sea Convention system for the settlement 
of disputes). ITLOS’s Seabed Mining Advisory Opinion32 is considered to be the most 
relevant in terms of sustainable development33 – because it was the first advisory opinion 
of the Seabed Disputes Chamber of ITLOS adopted unanimously (actually described as 
“historic”34 from the perspective of international law on sustainable development35). 
The Report considers that, despite the absence of an express reference to sustainable 
development, 

it is far from hyperbolic to suggest that in this Advisory Opinion we see discussion of 
each of the seven principles identified by the International Law Association (ILA) in its 
2002 New Delhi Declaration of Principles of International Law relating to Sustainable 
Development, including the sustainable use of natural resources, the precautionary 
approach, common but differentiated responsibilities, and the principle of good 
governance.36

The specific analysis of the application of the principle of good governance by 
international courts and tribunals occupies two pages of the Report.37 This analysis 
recalls the central place occupied by this principle in the ILA New Delhi Declaration, 
as a formative principle in the legal architecture of sustainable development.38 It draws 

32 ITLOS (Seabed Disputes Chamber), Responsibilities and Obligations of States Sponsoring  
Persons and Entities with Respect to Activities in The Area, Case No. 17: Advisory Opinion (1 February 2011) 
(“Advisory Opinion”).

33 This reminds one of Judge Weeramantry’s dissenting opinion in the ICJ Gabcivovo case, a mark 
for the sustainable development community, when he refers to sustainable development and to Judge 
Lauterpacht’s remark, quoted by Judge Fitzmaurice, that a tribunal such as the ICJ may well have a duty 
to go beyond a bare decision, and the issues which consideration will suffice to motivate a decision, in 
the interest of the parties and of the general interest of the Law. Full Weeramantry’s opinion available at 
http://www.icj-cij.org/docket/files/97/7567.pdf (last accessed 20 April 2013).

34 D. Freestone, Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to 
Activities in the Area, 105 American Journal of International Law 755 (2011), p. 759.

35 The opinion was sought by the International Seabed Authority Council on the prompting of Nauru 
and Tonga to ascertain the rights and duties of States, particularly developing countries, when they spon-
sor exploration of minerals on the deep seabed or the “Area” which is declared by Part XI of the UN 
Convention on the Law of the Sea to be part of the common heritage of humankind. Final Report, supra 
note 18, pp. 14-15.

36 D. French, From the Depths: Rich Pickings of Principles of Sustainable Development and General Inter-
national Law on the Ocean Floor—the Seabed Disputes Chamber’s 2011 Advisory Opinion, 26 International 
Journal of Marine and Coastal Law 525 (2011), p. 526.

37 Final Report, supra note 18, pp. 40-41.
38 The principle of good governance has a central place in the New Delhi Declaration. As the Declaration 

states: “good governance is essential to the progressive development and codification of international law 
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attention to the fact that the Opinion uses the language of good governance, and in 
two different, but equally important, senses (first, when the Chamber discusses its own 
role in the advisory opinion, and implicitly more widely in dispute settlement.)39 The 
Report then argues that the Chamber relied upon the tenets of good governance when 
considering the measures necessary for a sponsoring State to undertake to accomplish 
domestically its international obligations of diligence,40 but was keen to state it will not 
intervene in legitimate areas of state discretion. And finally, the Report considers it 
worthwhile to quote “general considerations that a sponsoring State may find useful”, 
and which are worth quoting here in full:

…the sponsoring State must take into account, objectively, the relevant options in a 
manner that is reasonable, relevant and conducive to the benefit of mankind as a whole. 
It must act in good faith, especially when its action is likely to affect prejudicially the 
interests of mankind as a whole… Reasonableness and non-arbitrariness must remain 
the hallmarks of any action taken by the sponsoring State.41

As stated above, the Chamber seemed keen to stress it will not interfere in 
legitimate areas of State discretion,42 and the Final Report notes that this seems very 
sensible in tone, if slightly abstract in nature,43 but concludes this point by saying 

relating to sustainable development.” Aspects of this include democratic and transparent decision-making 
(including the full participation of all major groups), the observation of due process and respect for human 
rights, and greater moves towards corporate social and investment responsibility. In and of themselves, each 
of these themes has been the subject of substantive debate over many years, with progress being seen in 
numerous ways – though undoubtedly this must be set against the general trend of increased marginalisa-
tion of many of the issues raised by sustainable development.

39 The Chamber noted that “[t]he functions of the Chamber (…) are relevant for the good governance 
of the Area”, going on to point out “by answering the questions it will assist the Council in the perfor-
mance of its activities and contribute to the implementation of the Convention’s regime.” Although a sine 
qua non, this aspect of good governance of natural resource management is easily forgotten, namely the role 
of judicial bodies to utilise general principles and the rule of law both to resolve disputes (i.e. its conten-
tious jurisdiction) and, as in the present Advisory Opinion, to assist political bodies in the accomplishment 
of their duties by acting as an “independent and impartial body” (Advisory Opinion, para. 26).

40 A central point was whether a State could achieve its obligation to regulate contractors purely 
through the means of private law and contractual relations. The Chamber ruled that it could not, relying 
upon good governance justifications for the enactment of law, over and above mere contract law, and then 
outlining (within the confines of its judicial role) some of the general principles that should guide the 
content of the law and regulations. As it says, “[t]he ‘contract approach’ would, moreover, lack transpar-
ency. It will be difficult to verify, through publicly available measures, that the sponsoring State had met its 
obligations.” On the question of the content of such binding rules, the Chamber also gives some direction 
to sponsoring States as to the content of the measures which would “enable it to discharge its responsibili-
ties” (Advisory Opinion, para. 227).

41 Ibidem, para. 230.
42 “Policy choices on such matters must be made by the sponsoring State” – to do otherwise would 

run the risk of using the Chamber as a “[j]udicial bod[y] [to] perform functions that are not in keeping 
with…[its] judicial character” (Advisory Opinion, para. 227).

43 Quoting from the Report: “Undoubtedly, the special nature of the Area as common heritage of 
humankind has significantly influenced the Chamber in this regard. Thus, it might be thought that it has 

gOvernance, gOOD gOvernance ... 121



that, nevertheless, one can see similarities with the dicta of the International Court of 
Justice in the Pulp Mills case, in which it spoke of due diligence being “an obligation 
which entails not only the adoption of appropriate rules and measures, but also a 
certain level of vigilance in their enforcement.”44 These are also core elements of any 
general understanding of the principle of good governance. Thus, to the extent that 
the Chamber’s references to reasonableness, non-arbitrariness, and good faith have a 
generic relevance, this aspect of the Advisory Opinion can be seen to have broader 
appeal and supports the judicial endorsement of good governance more widely.45 For 
this reason, the Final Report finds that, even if progress has been perhaps much less 
conspicuous in the judicial endorsement of the notion of good governance as a central 
theme of sustainable development, and even though judicial authority is sparse, it is 
not entirely absent.

4.  the eARth systeM goVeRnAnCe PRoJeCt – FRoM  
noW on, esg…

ESG defines itself as a global research alliance, the largest social science research 
network in the area of governance and global environmental change – which takes 
up the challenge of exploring political (and we should add, legal) solutions and novel, 
more effective, governance mechanisms to cope with the on-going climate change and 
its consequences. Sustainable development is its normative context, as earth system 
governance is not only a question of institutional effectiveness, but also of political 
legitimacy and social justice. Once more resorting to established sayings, since politics 
creates and law consolidates, I find complementarity in the work of the ILA committees 
on Sustainable Development – especially since the new Committee (which succeeds the 
International Law on Sustainable Development) will discuss the Role of International Law 
in Sustainable Natural Resource Management for Development.

The ESG project was born in 200846 as one of four core projects under the 
International Human Dimensions Programme on Global Environmental Change 
(“IHDP”), which in 1996 succeeded the original Human Dimensions Programme in 
the United Nations University, Bonn Campus. Oran young, then Chair of the IHDP 

little general relevance to the due diligence obligation, for instance, of States in regulating transboundary 
hazards. Nevertheless, one can see similarities with the dicta of the International Court of Justice in the 
Pulp Mills case in which it spoke of due diligence being ‘an obligation which entails not only the adoption 
of appropriate rules and measures, but also a certain level of vigilance in their enforcement.” Final Report, 
supra note 25m, p. 41 quoting the ICJ from Case concerning Pulp Mills (2010), para. 197.

44 Case concerning Pulp Mills (2010), para. 197.
45 Final Report, supra note 25, p. 41.
46 See on this subject, F. Bierman et al. (eds.), Earth System Governance: People, Places and the Planet. 

Science and Implementation Plan of the Earth System Governance Project. ESG Project 1, IHDP Report 20, 
Bonn: IHDP: The Earth System Governance Project. Also available at the website: http://www.earthsys-
temgovernance.org/publications/science-plan (last accessed 16 April 2013).
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Scientific Committee, described this evolution in an article written for a special edition 
of IHDP UPDATE.47

The Institutional Dimensions of Global Environmental Change (“IDGEC”), one 
of the IHDP’s four original core projects, began (formally) in 1998, and completed its 
cycle in 2007. Much as in the case of ILA Committees, however, this did not mean 
the end of IHDP’s interest in the role of institutions (seen both as sources/causes of 
problems arising from human-environment relations, as well as mechanisms for solving 
or alleviating problems with respect thereto).

IDGEC drew IHDP’s attention to the importance of the human-dimensions 
community as cross-cutting themes, by raising awareness that institutions play 
significant roles in many issue areas, but do not account for all of the variance in human-
environment relations in any one area. young gives, inter alia, the example of severe 
depletions of fish stocks, explaining that if one wants to understand the issue, the study 
of institutions is an important part of, but never quite the whole, story. For instance, it 
is also about the demands of growing populations for protein and the development of 
technologies that increase fishing power.

Applying this to the rise in greenhouse gases emissions (“GHG”), IDGEC realized 
that one was constantly “thinking about ways to tease out the signal of the causal role 
of institutions from the noise of other driving forces and finding oneself wrestling with 
problems featuring complex causality, in the sense of situations in which a number of 
driving forces interact with one another to produce the outcomes one seeks to avoid or 
promote.”48 So, within the work of IDGEC, it became increasingly clear that coming 
to terms with complex causality would be a high priority in analyzing the institutional 
dimensions of large scale environmental changes; that many familiar empirical (especially 
statistical) methods are somewhat limited in their ability to address such matters; and 
that people dealing with other issues within the same context (global change research) 
share many concerns. As a result, the ESG focus is not limited to standard institutional 
concerns, like property rights, regulatory instruments, and voting systems, but also 
draws attention to, inter alia, the role of alternative-knowledge systems in shaping 
human-environment relations, and the extent to which cultural considerations play a 
role in the design and implementation of governance systems. 

ESG identified the carbon cycle, food systems, and water systems as attractive 
areas in which to explore, empirically, its interest in matters of architecture, agency, 
adaptation, allocation, and accountability, and it would be difficult to disagree with 
young’s conclusion that “recognizing the potential of this convergence (coupled with a 
modest push from a number of key players), could carry us some way toward fulfilling 
our common goal of joining together the intellectual capital of the natural and social 

47 O. young, Institutions, Governance, and the Evolution of IHDP, 3 IHDP Update7 (2009).
48 Ibidem. Not legal but scientific language, which reminded me, when I first read the article, of some-

thing we teach early to law students about the difference of the principles of causality (in natural sciences) 
and imputability (in legal sciences), and their consequences. Could this be at the source of misunderstand-
ing and non-appreciation between these communities?
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sciences, to navigate the sustainability transition on a global scale.”49 young’s words 
bring to one’s mind the discussions on the ILA New Delhi Declaration and the choice 
of subject for the new ILA Committee mentioned at the end of the first paragraph of 
this section.

So ESG research strategy is organized around five analytical problems, generally 
known as “the five A’s”: the overall Architecture of earth system governance; of Agency 
beyond the state and of the state; of the Adaptiveness of governance mechanisms and 
processes and of their Accountability and legitimacy; and of Allocation & Access (taken 
together as one A) in earth system governance. These problems were identified and are 
grounded in an analysis of the current state of research, recent theoretical developments, 
and societal demands. 

ESG is, as already said, by nature inter- and trans-disciplinary. The research strategy 
emphasizes four cross-cutting themes – all of them crucial not only for the study of each 
of the 5 A’s, but also for the integrated understanding of earth system governance, i.e. 
the roles of power, knowledge, norms, and scale. Seen in this context, Principle 7 (and 
its importance) of the ILA New Delhi Declaration – The Principle of Integration and 
Interrelationship, in Particular in Relation to Human Rights and Social, Economic and 
Environmental Objectives – immediately comes to mind.

ESG is not a random initiative. It follows a Science Plan,50 and is organized as a 
network, both global and dynamic, reflecting the interdisciplinary, international and 
multi-scale challenge of developing effective systems of governance to ensure sustainable 
development within the confines of planetary boundaries. It is one of the new forms 
society is developing to deal with new problems – which, as seen in previous sections, 
is fundamental to earth governance for sustainable development.

ESG is chaired by Frank Biermann (University of Amsterdam), with Ruben 
Zondervan as its Executive Director. It operates under a Scientific Steering Committee 
(SSC), the role of which is to guide the implementation of the Science Plan; but the 
Lead Faculty (defined as a group of scientists of high international repute from all 
areas of knowledge, who share the responsibility for developing research on particular 
analytical problems, crosscutting themes, or flagship activities) and Research or 
Senior Research Fellows (early to mid-level career scientists, from different areas of 
knowledge, who seek to link their own projects with the broader questions involved) 
are at its core, which results in a very pluralistic bottom-up approach that facilitates 
research, debate, and dissemination of information, very much in line with the public 
participation requisite for good governance. Until 2012 it was based in UNU Bonn, 
and since then it has been based in Lund University (Sweden). The support of these 
(and other, especially the ISSC and ICSU) institutions has been crucial to the project’s 
success and survival.

49 Here young refers also to an article by W.V. Reid, C. Brechignac & y.T. Lee, Earth system research 
priorities, 325 Science 245 (2009).

50 Available in English, Japanese and Spanish at www.earthsystemgovernance.org.
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In 2009 ESG promoted its first Conference, the Amsterdam Conference on Earth 
System Governance (People, Places and the Planet); in 2011 it held its Second Conference, 
the Colorado Conference on Earth System Governance (Crossing Boundaries and 
Building Bridges); in 2012 the Lund Conference on Earth System Governance (Towards 
a Just and Legitimate Earth System Governance: addressing inequalities); and in 2013 the 
Earth System Governance Tokyo Conference (Complex Architecture, Multiple Agents). In 
all of these conferences, and in many other not directly promoted but endorsed by ESG 
in different continents, the number of abstracts submitted exceeded the conference’s 
physical capacities, thus not all could be accepted and the double-blind peer review 
system was adopted for selection. A visit to the ESG website will allow for an interesting 
perspective, both in terms of geographical participation (although participation by 
Latin Americans and Africans needs to be further encouraged in the search for a truly 
international perspective – and this is by no means a problem exclusive to ESG) and 
multi-disciplinarity.

The ESG website is also interesting as a source for all sorts of academic papers and 
events pertaining to the subject. Furthermore, ESG’s Scientific Steering Committee 
has produced a series of joint papers (often jointly with Lead Faculty), and special 
mention is made of those produced for the Planet under Pressure London 2012 and 
UN 2012 Conference Rio+20, one of which, Navigating the Anthopocene, was published 
in Science.51

As a participant in both in the ILA Committees and ESG, it is interesting to note 
that both have yielded substantive intellectual production, but the way in which this 
production is disseminated reflects the difference in circumstances – time, technology 
and politics wise. ESG seems to be going “viral” on the web, while the ILA Committees 
remain more traditional.52 I certainly feel privileged to participate in both, and see 
“with my own eyes” how their work and different perspectives cross-fertilize.

To take just one example, dealing with the consequences of rising sea levels 
will call for solutions – legal, political and scientific – to the problem of displaced 
populations. Political refugees have been a problem for many centuries, while economic 
refugees became an important problem in the twentieth century. Given the growth 
in inequalities, in the twenty-first century the world is dealing/will have to deal with 
unthinkable numbers of environmental catastrophes and refugees – and this when the 
stress upon earth’s physical resources and production capacity has done nothing but 
increase (think droughts, floods, earthquakes, fires, tsunamis etc.). People are more 
aware of their rights, yet suffer the consequences of economic crisis and injustice (which, 
thanks to technology, they are reminded of daily). The call for “greener” economies, and 
for developing a culture of solidarity and cooperation, is more urgent now than ever 
before.

51 No small feat for a Project originating in Social Sciences. See F. Biermann et al., Navigating the 
Anthropocene: Improving Earth System Governance, 335 Science 1306 (2012).

52 The ILA was founded in 1873.
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The traditional prescription is environmental education and technological develop-
ment. But technology can be used for both good and bad – and the recent news that 
the US (leader in research and innovation and the country where promising research 
and investment in alternative “green” energy sources takes place) has developed new 
technologies (such as fracking, which by the way one hears could lead to more earthquakes 
and tsunamis) which would allow for cheaper exploitation of oil, putting governments 
under increased pressure to keep betting on the surpassed and unsustainable model of 
oil-based energy, is anything but encouraging.

5. WheRe ARe We heADIng to? ConCluDIng thoughts…

The world is changing faster than ever before. The impact of technological development 
upon rates of growth,53 production (resource-based), and consumption patterns seriously 
affects the planet’s prospects of sustainability. The effects of climate change, despite all 
attempts at discrediting and disqualifying the work of the intergovernmental panel on the 
subject, are being felt on a daily basis (and with a geographically equitable distribution), 
giving rise to new problems to be faced in all areas of science. In the meantime, not all 
governments (or should we say, most of them?) seem to be convinced enough to face 
the challenge of reorienting development goals and creating governance mechanisms 
conducive thereto (yet, one hopes…). To this mix should be added the fact that it still 
remains national governments that decide on the priorities of international institutions.

We need to find ways to bring together “hard” and “social” sciences (and convince 
researchers of the advantage of joint thinking and writing); we need to democratize access 
to information resulting from this cooperation (and this would include researchers/
writers resorting to language which can be understood by non-researchers/scientists); 
we need to educate people at all levels of government and in international organizations, 
as well as society as a whole, on what sustainable development is all about (bring to life 
Agenda 21?), what it calls for, and on the urgency of their action; we need to foster civil 
society participation at the national and international levels of decision-making (and 
yes, this means empowering stakeholders to put pressure upon them).

But we also need to make people aware that there is hope, and it’s closer than one might 
think! So much is happening, in very different places and circumstances, that points to 
“yes, it is possible, (…) if we just cooperate.” That’s where the advent of Future Earth,54 

53 In terms of population – fewer of us die, and we live longer; of availability of different products; 
consumption; and exploration of natural resources so far unattainable – and their consumption.

54 Which defines itself as “a new 10-year international research initiative that will develop the knowl-
edge for responding effectively to the risks and opportunities of global environmental change and for 
supporting transformation towards global sustainability in the coming decades. Future Earth will mobilize 
thousands of scientists while strengthening partnerships with policy-makers and other stakeholders to pro-
vide sustainability options and solutions in the wake of Rio+20”; see <http://www.icsu.org/future-earth> 
(last accessed 18 April 2013).
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establishing bridges, integrating knowledge and communities, science and financing, 
national and international institutions and stakeholders, continents and cultures, can 
make a difference. New forms of governance for new needs and circumstances will be 
fundamental if we want to attain the dream of achieving, preserving, and improving the 
values we’ve been pursuing for so many centuries, and at such great cost.

International organizations must become “more active, less glamorous”, says Jan 
Klabbers;55 and Crawford asserts that “reports on the death of sovereignty are much 
exaggerated” (because not only does the state remain free to exercise it, but the protection 
of its interests practically requires it), and states may (and do) choose to enter into a 
variety of political relations which involve associations with other states.56 This is how 
we will face what Bulkeley and Newell define as the challenge of governing climate 
change, “which complexity stems of the multiple scales of political decision-making 
involved; the fragmented and blurred roles of state and non-state actors; and the deeply 
embedded nature of many of the processes that lead to emissions of GHG in everyday 
processes of production and consumption.”57

Cooperate and survive – that should be the name of the game (…) and remember 
that good governance is essential to the survival of democracy (or the pursuit of global 
democracy?) in a world, the sustainability of which we all strive for. And in which the 
construction/organization function of Law (national and international) can and should 
be used to its fullest and best.

55 J. Klabbers, International Institutions, in: J. Crawford and M. Koskenniemi, The Cambridge Com-
panion to International Law, Cambridge University Press, Cambridge: 2012, pp. 240-241.

56 J. Crawford, Sovereignty as a legal value, in: Crawford & Koskenniemi, supra note 54, p. 132.
57 H. Bulkeley, P. Newell, Governing Climate Change, Routledge, London: 2010, pp. 1-2.
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