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Roman Kwiecień*

Does the stAte stIll MAtteR? 
soVeReIgnty, legItIMACy AnD 

InteRnAtIonAl lAW

Abstract
This article explores the issue of sovereignty of States in the context of legitimacy of 

international law. Sovereign statehood is today increasingly challenged. The article examines 
if an essential incompatibility exists between international law conceived as a true, that is, 
legitimized, system of law and State sovereignty. To this end, it seems necessary to determine 
a meaning and importance of sovereignty in and for international law. The article seeks 
to argue that the idea of State sovereignty, deprived of orthodox positivistic justification, 
can still perform an important cognitive function in international law. In a world in 
which non-State actors suffer from a “democratic deficit”, democratic accountability and 
responsibility remains concentrated in States. States are, therefore, still the main source of 
legitimacy of political decisions. It is sovereign States that are the legal subjects assuring 
the public underpinnings within the international legal order. Consequently, there is no 
contradiction between the sovereign status of States in international society, and international 
law conceived as a legitimized legal order.

IntRoDuCtIon: the PRoBleM oF stAtehooD  
In ConteMPoRARy InteRnAtIonAl lAW

As history shows, there have been no perennial social entities. And yet, the State 
has seemed to be such an inviolable construct in the law of nations since modern jus 
publicum Europaeum became established. The legal status of States was combined 
with international law to such an extent that most international law scholars and 
international courts were inclined to present international law for a long time as 
inter-state in nature. The axiomatic approach of the Permanent Court of International 
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Justice (PCIJ), expressed in the famous dictum of the S.S. Lotus judgment,1 can be 
seen as an illustration of this trend. According to the PCIJ, the underpinnings of 
international law were created by the presumptive freedom of State action and the 
consent of States. However, in the contemporary field of international law, the leading 
status of States as international legislators is increasingly challenged. Consequently, 
the thesis that international law is a law for States is hardly a truism, even under legal 
positivism. 

There are a number of reasons the significance of States in international law has been 
brought into question. First, this questioning derives from a changing understanding of 
State sovereignty. Second, it is based on a noticeable increase in the activity of non-State 
actors in international society, which is today expressed through the concept of multilevel 
global governance. Third, the classical position of States in international society is called 
into question by the growing role of the ideology of human rights in international law. 
The so-called humanization of international law seeks to enhance the legal subjectivity 
of human beings. This is a substantial reason for calling for a rejection of the ontology 
of statehood, either for enhancing the status of non-State actors within international 
society, or in order to enhance the understanding of international society as “the society 
of all human beings, the society of all societies.”2 The well-known Responsibility to 
Protect doctrine demonstrates this tendency toward placing a lesser emphasis on the 
significance of States in international law. Within the doctrine, the functions of State 
sovereignty are presented as ancillary to the protection of human rights. As a doctrine, 
it is not a new idea. But it now, looking at a situation in Libya in 2011, say, possesses 
serious political popularity, which gives it a considerable chance of succeeding. The 
legal authorisation of the doctrine in international society would at first sight amount 
to a usurpation of State sovereignty in favour of human rights. Thereby this ideological 
turn would transform international law into a legal order conceived primarily as an 
“individual-centred system.”3 On that account, it is hardly surprising that there are 
questions concerning the future of the State in international law.4

1 “International law governs relations between independent States”. The case of the S.S. ‘Lotus’ (France 
v Turkey), PCIJ Publ., Series A, No. 10, p. 18.

2 Ph. Allott, The Health of Nations. Society and Law Beyond the State, Cambridge University Press, 
Cambridge: 2002, passim.

3 See A. Peters, Humanity as the A and Ω of Sovereignty, 20 European Journal of International Law 
513 (2009).

4 See e.g., G. Cahin, Le droit international et la question de la ‘fragmentation’ des Etats, 40(2) Revue 
Belge de Droit International 327 (2007); F. Hoffmann, In Quite a State: The Trials and Tribulations of 
an Old Concept in New Times, in: R.A. Miller & R.M. Bratspies (eds.), Progress in International Law, 
Martinus Nijhoff Publishers, Leiden: 2008, pp. 263-287; S. Jodoin, International Law and Alterity: 
The State and the Other, 21 Leiden Journal of International Law 1 (2008); W.M. Reismann, Designing 
and Managing the Future of the State, 8 European Journal of International Law 409 (1997); J. Salmon, 
Quelle place pour l’État dans le droit international d’aujourd’hui?, 347 Recueil des Cours de l’Académie de 
Droit International (Recueil des Cours) 9 (2010); O. Schachter, The Decline of the Nation-State and its 
Implications for International Law, 36 Columbia Journal of Transnational Law 7 (1998); S. Sur, The State 
between Fragmentation and Globalization, 8 European Journal of International Law 421 (1997).

Roman Kwiecień4�



The ideological roots of criticisms of statehood are mainly embedded in Marxism. 
They follow from the appraisal of statehood as “morally unjustified egotism”, responsible 
for the creation of artificial divisions among the human society and the legalization of 
repressive measures. Another school of criticism stems from sociological observations, 
which lead critics of statehood to conclusions on the inability of contemporary States to 
meet global problems, or even to secure their own safety. Therefore, States are inclined, 
the critics say, to stronger and stronger forms of institutionalised cooperation, which 
lead to the diminishing of their sovereign competencies.5 Matthew Craven aptly asserts 
in this context that the contemporary State as an “institution becomes ultimately 
vulnerable to an essentially instrumental critique: either it does its job and can be 
justified on that basis, or it doesn’t and can’t.”6

Calling into question the ontology of statehood has given rise to another phenom-
enon in the area of international law: a quest for new criteria of statehood. These cri-
teria, which recently seemed unquestionable – defined territory, permanent popula-
tion and effective government – are treated by some scholars as non-exhaustive.7 In 
other words, the criteria for statehood in contemporary international law are not yet 
clear. If we also take into account both the theoretical and practical controversies con-
cerning the recognition of States, and self-determination, it is easy to recognize that 
the classical issue of the State in international law remains alive and worthy of further  
enquiry. 

The problem of statehood in international law should be seen in the perspective of 
the entire international legal order. Such perspective gives rise to questions regarding 
the relationship between the legal status of States and systemic features of international 
law. The issue can be articulated as follows: is the controversial nature of the criteria 
and consequences of statehood, especially sovereignty, a result of noticeable changes in 
international law, or rather, does the evolution of statehood itself constitute a systemic 
transformation of international law? This issue raises another question, namely, whether 
international law as a legal order legitimizes the status of States within it, or, vice versa, 
the status of States legitimizes the systemic underpinnings of international law? This 
is a crucial problem for the entire international legal order. After all, there is a strong 
link between the genesis and development of international law, and the creation of 

5 See M. Koskenniemi, The Wonderful Artificiality of States, 88 American Society of International Law 
Proceedings (1994), pp. 22-29.

6 M. Craven, Statehood, Self-determination, and Recognition, in M. Evans (ed.), International Law (3rd 
ed.), Oxford University Press, Oxford: 2010, p. 247.

7 See critical analysis of the criteria for statehood by J. Crawford, The Creation of States in International 
Law (2nd ed.), Oxford University Press, Oxford: 2006, pp. 37-95; Craven, supra note 6, pp. 217-229; 
K. Knop, Statehood: Territory, People, Government, in: J. Crawford & Martti Koskenniemi (eds.), The 
Cambridge Companion to International Law, Cambridge University Press, Cambridge: 2012, pp. 95-116; 
A. Peters, Statehood after 1989: ‘Effectivités’ between Legality and Virtuality, in: J. Crawford & S. Nouwen 
(eds.), Selected Proceedings of the European Society of International Law, Hart, Oxford: 2011, p. 171 et seq; 
H. Ruiz-Fabri, Genèse et disparition de l’État à l’époque contemporaine, 38 Annuaire français de droit inter-
national 153 (1992), pp. 163-169. 
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modern European nation-States.8 In other words, there is inherent feedback between 
the concept of State sovereignty and the development of international law.

Contemporary international law scholarship on the issue of statehood is divided into 
two schools of thought: positivism-realism and idealism-naturalism. The positivistic-
realism approach emphasizes the leading role of States in the law of international society, 
whereas the naturalistic-idealism approach questions such a role. Furthermore, the 
latter treats statehood as an obstacle to the establishment of international law as a real 
legal order. This criticism hinges on the basic consequence of statehood – sovereignty. 
According to the critics of the statehood, it is State sovereignty which is responsible 
for the imperfect legitimization of international law. Sovereignty is often believed to be 
an obstacle to the ex ante legitimacy of international law. Indeed, there are “traditional 
manifestations” of State sovereignty, as Hersch Lauterpacht once named them,9 
which may be treated as a source of doubts about the legal nature of international law. 
They primarily include the presumptive freedom of State actions, supported by the 
Lotus doctrine, and the consent theory, which attempts to find the binding force of 
international law in the will of States. In addition, the State and its sovereignty are also 
challenged by the growing activity of non-State actors and the increasing importance 
of human rights. Consequently, according to a number of scholars, international law 
can do today without State sovereignty. The present author took a different stance 
on the problem in this yearbook several years ago.10 This article basically supports 
that standpoint in the context of the issue of legitimacy. It seeks to examine, first, if 
an essential incompatibility exists between international law conceived as a true, that 
is, legitimized, system of law, and the sovereign status of States. To this end it seems 
necessary to determine the meanings of both legitimacy and State sovereignty. This 
is advisable, furthermore, because the foregoing concepts, particularly the concept of 
sovereignty, are rather ambiguous, if not misleading. Second, the paper seeks to prove 
that the idea of the sovereignty of States, deprived of orthodox positivistic justification, 
can perform an important cognitive function in international law. Consequently, this 
paper argues that there is no contradiction between the leading status of sovereign 
States in international society, and international law conceived as a legitimized  
legal order.

8 This Europe-centred view should not be relativized by political correctness because it solely confirms 
a well-known fact. As such, it is supported even by scholars who seek to overcome the Euro-centric per-
spective of international law. See especially, O. yasuaki, When Was the Law of International Society Born?, 2 
Journal of the History of International Law 3 (2000), passim; O. yasuaki, A Transcivilizational Perspective 
on International Law. Questioning Prevalent Cognitive Frameworks in the Emerging Multi-Polar and Multi-
Civilizational World of the Twenty-First Century, 342 Recueil des Cours 77 (2009), pp. 266-341.

9 H. Lauterpacht, The Organization of Peace and the Revision of the Status Quo, in: E. Lauterpacht 
(ed.), International Law Being the Collected Papers of Hersch Lauterpacht, Vol. I, Cambridge University 
Press, Cambridge: 1970, p. 443; H. Lauterpacht, Règles Générales du Droit de la Paix, 62 Recueil des Cours 
95 (1937), p. 416.

10 R. Kwiecień, In Defence of the Idea of State Sovereignty in International Law, 27 Polish yearbook of 
International Law 87 (2005-2006). 
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1.  the MeAnIng AnD sIgnIFICAnCe oF stAte soVeReIgnty 
In InteRnAtIonAl lAW

1.1. The meaning of state sovereignty
There is inherent feedback between the concept of State sovereignty and the develop-

ment of international law, both at the level of ideas and the practice that implements 
them. Even challengers of the idea of State sovereignty cannot disregard the reality of 
the operation of organized, independent political communities.11 Without this fact, the 
development of the institutions of international law would not have been possible. It is 
State sovereignty as the consequence of this reality that is the spiritus movens, to which we 
owe the legal foundations of the contemporary international society. These foundations 
are certainly still imperfect, as they are plagued by internal tensions and conflicts hardly 
known to municipal law. Nevertheless, they increasingly eliminate the shortcomings of  
the modern law of nations. State sovereignty should therefore be regarded as a regulative 
idea (in the Kantian sense of the word) of international law: the idea without which it 
would be impossible for the structure and institutions of this law to exist and be explored. 

It is puzzling, however, that the concept of State sovereignty eludes a single generally 
accepted definition. Many authors speak of “their own” idea of State sovereignty, which 
is often associated with an intuitive rather than discursive meaning. This resembles, to 
some extent, the case of the definition of the State in contemporary international law. 
One supposedly knows what a “State” is in law, yet it is futile to seek a legal definition of 
the term in a universally binding act.12 Indeed, as Giorgio Agamben pointed out “(…) 
there is a moment in the life of concepts when they lose their immediate intelligibility 
and can then (…) be overburdened with contradictory meanings.”13 The concept of 
sovereignty surely belongs to them. 

According to Martti Koskenniemi, the ambiguity surrounding the modern doctrine 
of sovereignty is caused by a paradox deriving from the difficulties connected with a 
coherent view of the State and its “freedom”. Koskenniemi maintains that we seem 
incapable of conceptualizing the State, or whatever liberties it has, without reflecting on 
the character of the social relations which surround it. However, Koskenniemi argues, 
we also cannot derive the State completely from its social relations, and its liberty 
from an external normative perspective, without losing the State’s individuality as a 

11 Take, for example, the view of J.H.W. Verzijl, International Law in Historical Perspective, Vol. I, 
Sijthoff, Leyden: 1968, p. 256, who, when opting for the removal of the concept of State sovereignty from 
legal language because of its ambiguity, wrote in his monumental work: “One of the major cruces in the 
theory and practice of the law of nations is the claim of States to sovereignty or ‘sovereign independence’. 
No publication which pretends to deal with the major problems posed by international law can, therefore, 
possibly by-pass this central concept.”

12 It is noteworthy that the International Law Commission remarked in its comment on the 1949 
Draft Declaration of Rights and Duties of States that “the term ‘State’ is used in the sense commonly accepted 
in international practice” (yearbook of International Law Commission (1949), p. 289).

13 G. Agamben, Homo Sacer: Sovereign Power and Bare Life, Stanford University Press, Stanford: 1998, 
p. 80.
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nation and the justification for its claims to independence and self-determination.14 
Another source of controversy lies in the presumed normative sense of State sovereignty 
in international law. Can we speak of sovereignty as a legal norm at all? The answer 
to this question is not obvious. “Sovereign equality” is, without doubt, a legal norm 
as the principle of Charter of the United Nations (UN Charter), constitutive acts of 
other international organizations and an essential element of a number of international 
agreements. It is from sovereign equality that the rights and duties of States follow. This 
principle, at least as authentically interpreted at the UN founding conference, does 
not, however, directly explain what sovereignty is in its nature, or whether sovereignty 
has any legal nature at all. The principle of sovereign equality is highly State-centric, 
and denotes the equality of all States in respect of sovereignty. This principle gives legal 
protection to every State’s position within international society, and as such, is still 
recognized by the International Court of Justice (ICJ) as the fundamental principle 
of the international legal order.15 The present problem can thus be formulated in the 
following way: in what way are all States equal?

Some more recent studies concerning sovereignty reject, in the spirit of postmodern 
philosophy, the essential question of what sovereignty is. Jens Bartelson’s standpoint 
seems to be especially characteristic. Bartelson maintains, following Koskenniemi in 
great measure, that the more sovereignty is explained, the more it evades explanation. 
Furthermore, Bartelson denies sovereignty the status of a being, and consequently, 
maintains that it is impossible to ascertain what it is, as one can only name its 
functions.16 Nevertheless, Bartelson is, to some extent, correct in pointing out that 
the underlying sticking point in the contemporary debate on sovereignty concerns the 
ontological status of concepts. Thus, the belief that sovereignty is undergoing profound 
change is greatly influenced by a nominalist view of concepts, that is, the idea that 
concepts are nothing but general names that we use to constitute different classes of 
objects. However, the belief that sovereignty is a permanent feature of political life 
is supported by a realist view of concepts, according to which classes of objects exist 
independently of our descriptions of them.17 In fact, Koskenniemi’s standpoint also 

14 M. Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument. Reissue with 
New Epilogue, Cambridge University Press, Cambridge: 2005, p. 225.

15 See recently, Jurisdictional Immunities of the State (Germany v Italy: Greece Intervening), (Judgment 
of 3.2.2012), available at <http://www.icj-cij.org/docket/files/143/16883.pdf> accessed 21.02.2013, para. 
57. At the same time the ICJ emphasised that the sovereign rights of a given State could influence such 
rights of others. It argued that the rule of State immunity derived from the principle of sovereign equality 
had to be viewed together with the principle that each State possesses sovereignty over its own territory. 
State immunity, the ICJ maintains, may represent a departure from the principle of territorial sovereignty 
and the jurisdiction which flows from it.

16 J. Bartelson, A Genealogy of Sovereignty, Cambridge University Press, Cambridge: 1995, pp. 1, 17, 
48-49. The same, incidentally, Bartelson speaks of the concept of the State. See J. Bartelson, The Critique of 
the State, Cambridge University Press, Cambridge: 2001, pp. 1-15.

17 See J. Bartelson, The Concept of Sovereignty Revisited, 17 European Journal of International Law 463 
(2006), p. 465.
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denies cognitive significance to the concept of State sovereignty. Koskenniemi argues 
that sovereignty works both as a description and a norm, and its main difficulty relates 
to “holding the facts/law (‘is’/‘ought’) opposition intact”.18 The present author takes, 
however, a different stance, which maintains that sovereignty is neither description nor 
norm. It is an idea within international legal reasoning. This idea simply summarizes 
legal consequences of statehood. As such, it allows us, inter alia, to distinguish the legal 
status of States from other subjects within international society.

Sovereignty remains inherently entwined with the reality of supreme authority in a 
State. It is itself not, however, a fact. It is rather through its agency that specific states 
exist. It expresses, at the level of ideas, the ultimate character of authority in a politico-
legal community. In relations between States, however, it emphasizes something quite 
the opposite: the absence of “suprastate” authority between them.19 We therefore have a 
thesis – the supreme authority in a certain community, and an anti-thesis – the absence 
of such authority in international relations. This opposition constitutes the identity of 
the concept of State sovereignty in international law.

When following the development of the concept and meaning of State sovereignty, 
one can arrive at a seemingly paradoxical conclusion. The argument is frequently 
stated that, in modern and contemporary law, the process of relativization of State 
sovereignty has occurred, that is, the transition from “absolute sovereignty” to 
“sovereignty subordinated” to the supremacy of international law. However, contrary 
to this view, the development of modern and contemporary law demonstrates that 
State sovereignty is being strengthened.20 First and foremost, sovereignty was never 
outside the law. It has always been subject to international law, because from the very 
beginning it was international law’s regulative idea. The problem of the “relativization” 
of sovereignty can be explained in another way. In the days of negligible legal regulation 
of international relations, the scope of the freedom of State action was not constrained 
by a legal straitjacket. It was only in this sense that State sovereignty, especially that of 
great powers, was unlimited. As the number of provisions that regulated various aspects 
of State activity increased, the State’s freedom to take imperious action was restricted, 
or at least these actions were no longer legally indifferent. This does not, however, 
justify the thesis regarding the restriction or diminishment of State sovereignty itself. 
On the contrary, the development of international law is a process of strengthening the 
protection of legal status of States, which culminates in the firm establishment of the 

18 Koskenniemi, supra note 14, pp. 224-302.
19 Cf., F.H. Hinsley, The Concept of Sovereignty and the Relations between States, in: W. Stankiewicz 

(ed.), In Defence of Sovereignty, Oxford University Press, New york: 1969, p. 275; G. Schwarzenberger, The 
Forms of Sovereignty, in: Stankiewicz (ed.), this note, p. 162.

20 Cf., J.H. Jackson, Sovereignty-Modern: A New Approach to an Outdated Concept, 97 American 
Journal of International Law 782 (2003), p. 782; N. Schrijver, The Changing Nature of State Sovereignty, 70 
British yearbook of International Law 65 (1999), passim; H. Schermes, Different Aspects of Sovereignty, in: 
G. Kreijen (ed.), State, Sovereignty and International Governance, Oxford University Press, Oxford: 2002, 
p. 185.
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principle of sovereign equality. The more legal norms exist which define the status of the 
State in international law, the greater the significance of sovereignty manifests itself in 
this legal order. Without its normative background, sovereignty is devoid of a cognitive 
framework in the structure of international law. Is sovereignty then a legal norm? I object 
to treating sovereignty in this way. However, I concur with the view that recognizes 
State sovereignty as the fundamental idea of international law, even though this idea 
lacks a direct normative meaning.21 The idea of sovereignty is very closely connected 
with the international community and international law. As known, many central 
principles and institutions of contemporary international law originate from the idea of 
State sovereignty, and many continue to derive their justification from it. Therefore, a 
criticism of sovereignty is tantamount to a criticism of the very underpinnings of modern 
international law. It is not, thus, a coincidence that contemporary critics of sovereignty 
support the idea of global governance based on a leading role of non-State actors.

Sovereignty has always been associated with the independence of central author-
ity exercised in a specific territory. No wonder therefore, that the concept of 
“independence” has often been regarded as synonymous with “sovereignty”.22 
Independence is undoubtedly the foundation of State sovereignty. However, this 
concept is not an exhaustive description of the nature of sovereignty. Independence 
is merely a negative definition that indicates the absence of subordination to other 
entities. Sovereignty, on the other hand, is something more. Its nature is fulfilled in 
the State’s full capacity to perform acts in law, within which the State exercises its 
functions. The complete and autonomous capacity to perform acts in law includes 
both internal and external relations.23 Its tangible manifestations include the making, 
application and enforcement of the law by State agencies, treaty-making powers, rights 
of legation and consulate, ius standi in the field of international relations, in addition to 
the international responsibility of States. The full use of these attributes demonstrates 
that a given territorial entity enjoys sovereignty, thereby affirming its status as a State 
under international law, even if it is actually politically connected with other subjects. 
The absence of legal subordination of the authority to exercise control over a specific 
territory justifies the State’s autonomous capacity to perform acts in law. Therefore, 

21 Likewise Crawford, supra note 7, p. 32; J. Kranz, Państwo i jego suwerenność (The State and its 
Sovereignty), 7 Państwo i Prawo 4 (1996), p. 23; J. Kranz, Réflexions sur la souveraineté, in: J. Makarczyk 
(ed.), Theory of International Law at the Threshold of the 21st Century. Essays in Honour of Krzysztof 
Skubiszewski, Kluwer, The Hague: 1996, p. 183 et seq; Kwiecień, supra note 10, p. 91. Peters, supra note 3, 
p. 515 rightly remarks in this context that sovereignty “is not a physical reality, but pertains to ‘world 3’ in 
a Popperian sense”, that is a world of ideas and symbolism.

22 See e.g., the position of Hart, who writes that the word “sovereign” means nothing but “independ-
ent” and like the other, it points to something negative: a sovereign State is one that is not subject to some 
kind of control, while its sovereignty defines the area of activity, within which it is autonomous (H.L.A. 
Hart, The Concept of Law (2nd ed.), Oxford University Press, Oxford: 1994, p. 223).

23 That is why one can speak of the inner (internal) and outer (external) sides of sovereignty. See e.g., 
R. Jennings, Sovereignty and International Law, in: Kreijen (ed.), supra note 20, pp. 35-38; Peters, supra 
note 3, pp. 515-518. 
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the independence of the territorial subject is a necessary condition for its sovereignty, 
or full and exclusive capacity to exercise State functions. It could also be said, after 
James Crawford, that independence constitutes the preliminary and most important 
condition for statehood, and sovereignty, its legal consequence, is in this sense a basic 
attribute of States.24

Throughout their lifetime, States undergo various changes. These are most often 
minor changes, but they may also include ones that penetrate deep into the State’s 
structure, sometimes calling into question its further existence. Presumption weighs 
in favor of preserving a State’s identity and sovereignty in such situations. The relation 
between a State’s identity and its sovereignty is very closely connected, because sovereignty 
should be viewed as the main criterion for State identity in international law. The State 
cannot thus be legally identical with a non-sovereign political entity, even when the 
two subjects have the same territory and population.25 Therefore, the presumption 
of preservation of identity is abolished when circumstances occur that lead to the loss 
of sovereignty of the State and, consequently, the extinction of its personality under 
international law. International practice shows that third States usually adopt stances 
“for” rather than “against” the continued legal existence of a State undergoing serious 
changes. This is illustrated by Poland’s situation in 1945. Even the establishment in 
yalta of conditions for the formation of a Polish government, which could enjoy general 
international recognition without the presence of Polish authorities, was no obstacle to 
third States treating, with very few exceptions, the post-yalta Poland as a continuator 
of the Second Republic of Poland.26 The fact that Poland preserved her sovereignty 
was not challenged by the overwhelming majority of States during World War II, or 
during the period of her most acute political dependence on the Soviet Union. Serious 
changes in the government system in Poland at the end of the 1980s did not change its 
international legal status, because no problem arose regarding the succession between 
the present form of Poland’s government system, and the government of Poland under 
the communist regime (the Polish People’s Republic). The actions of the latter thus co-
determine the legal position of the present-day Polish State, which is fully confirmed 
by treaty practice. This observation also applies to agreements that were the expression 
of the lack of Poland’s full political independence. This is why the Republic of Poland, 
as the continuator of the Polish People’s Republic, terminated under the law of treaties, 
for example, the Agreement on the stationing of Soviet troops in Poland and the 
Warsaw Pact of 1955.27 This situation, which also affected other Eastern European 

24 J. Crawford, The Criteria for Statehood in International Law, 48 British yearbook of International 
Law 93 (1976-1977), pp. 139-140; Crawford, supra note 7, pp. 32, 89. 

25 On this relation see K. Marek, Identity and Continuity of States in Public International Law (2nd ed.), 
Droz, Genève: 1968, pp. 186-189; Crawford, supra note 7, pp. 667-672.

26 Crawford, supra note 7, pp. 692-695.
27 See L. Antonowicz, Tożsamość państwa polskiego w prawie międzynarodowym (Identity of Polish State in 

International Law), 10 Państwo i Prawo 3 (1993); R. Kwiecień, Tożsamość i ciągłość prawnomiędzynarodowa 
państwa polskiego (International Legal Identity and Continuity of Polish State), 8 Państwo i Prawo 13 (1998).
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States demonstrates that a test of sovereignty in international law is the formal-legal 
attributes within which States exercise their functions, rather than the absence of full 
political subordination. And it is the preservation or loss of formal-legal attributes that 
determine the identity and continuity of States in international law.

The argument that a “relativization” of sovereignty is occurring as international law 
develops is often justified by the limitations placed on the competences of States. This 
view is based on an interpretation of sovereignty in the spirit of Bodin and Hobbes: 
a sovereign is the holder of complete and exclusive power, not constrained by any 
obligations, as the sovereign is above the law it has itself made. However, it seems to be 
incorrect to perceive sovereignty as the sum of competences of power.28 The question 
of whether the State is vested with specific exclusive competences is relative, and always 
depends on the governmental system of a State and its international obligations. An 
authoritarian State has more freedom in exercising its power than a democratic State. In 
the latter type of State, the authority to exercise power remains under supervision and 
has – judicially enforceable – obligations towards the subjects under its jurisdiction. In 
an authoritarian State, however, there is a more limited supervision of State power; in 
extreme cases it is subject to no supervision. Does this mean that such a State is more 
sovereign than a democratic one? Certainly not, although an authoritarian State has 
without doubt more uncontrolled freedom of action. Under general international law, 
both types of State are equally sovereign, and thereby they enjoy equal protection of 
their rights through the principle of sovereign equality.29 The lack of a democratic form 
of government also does not adversely affect the position of authoritarian States, because 
international law does not yet obligate States to satisfy, in internal relations, the so-
called “sovereignty of the nation” postulated by a number of constitutions. A universal 
norm of the right to democratic government has not yet developed in international law, 
despite some degree of change in recent years which suggests there is a trend evolving 
in this direction.30 

28 See J. Kranz, Państwo, supra note 21, pp. 10, 16-18, 23-24, who contends that there is no formal 
minimum of sovereignty in the form of a predetermined or constant catalogue of State competences. The 
ICJ pointed out in this context: “A State, which is free to decide upon the principle and methods of popular 
consultation within its domestic order, is sovereign for purposes of accepting a limitation of its sovereignty. 
This is a conceivable situation for a State which is bound by institutional links to a confederation of States, 
or indeed to an international organization”. Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States of America) (Merits) (Judgment), [1986] ICJ Rep 14, p. 131, para 259. Thus, 
sovereignty was identified with State’s competence of competences by the Court.

29 Contra, F.R. Tesón, A Philosophy of International Law, Westview Press, Colorado: 1998, pp. 57-58; 
J. Kokott, Souveräne Gleichheit und Demokratie im Völkerrecht, 64 Zeitschrift für ausländisches öffentliches 
Recht und Völkerrecht 517 (2004), pp. 528-532.

30 See especially, T.M. Franck, The Emerging Right to Democratic Governance, 86 American Journal of 
International Law 46 (1992); T.M. Franck, Legitimacy and the Democratic Entitlement, in: G.H. Fox & 
B.R. Roth (eds.), Democratic Governance and International Law, Cambridge University Press, Cambridge: 
2000, p. 25; J. Crawford, Democracy and the Body of International Law, in: Fox & Roth (eds.), this note, 
p. 91; S. Marks, What has Become of the Emerging Right to Democratic Governance?, 22 European Journal of 
International Law 507 (2011). It is also worth noting that the Warsaw Declaration Towards a Community 

Roman Kwiecień54



The understanding of sovereignty as a sum of State competences is also challenged 
by the existence of international obligations that bind States without their consent. 
This especially concerns newly formed States. The creation of a State as an international 
subject is determined by its acceptance of the basic norms of international law. New 
States entering the international community do not enjoy the benefits of the tabula rasa 
principle, in the sense that they have complete freedom of action. This does not mean, 
however, that at the outset their sovereignty is already restricted. The converse seems to 
be true. Subordination of States to international law, manifested in the observance of its 
main principles, constitutes the basic condition for the protection of their sovereignty. 
Following the reasoning of the PCIJ in the Wimbledon case (1923), it should be stressed 
that not only do international obligations not restrict sovereignty, but the capacity 
to undertake international obligations proves that sovereignty exists.31 International 
obligations, without doubt, diminish the scope of the exclusive competences of States. 
They thereby direct the exercise of sovereignty, because they create, in specific fields, 
the legal framework for the exercise of State functions in domestic and international 
relations. This is why sovereignty does not create any justification for State actions 
against the law.32 If we accept as accurate the view that sovereignty is diminished 
through undertaking international obligations, we have to first place sovereignty not 
within international law, but beside it, and second, we have to agree with the thesis 
that denies the existence of sovereign States. One could only speak of States having 
sovereignty restricted to different extents, meaning that those with a lower intensity 
of international obligations would be more sovereign. The cognitive value of such an 
argument, however, remains limited. Firstly, this argument does not explain the raison 
d’être of the concept of “State sovereignty” in the acts of international law, as, according 

of Democracies of 27.7. 2000 (2 Polish Quarterly of International Affairs 63 (2000)) dismisses the view 
on the mutual exclusion of the principle of the democratic State based on the rule of law and sover-
eignty. Representatives of 107 States declared inter alia: “We shall cooperate to consolidate and strengthen 
democratic institutions, with due respect for sovereignty and the principle of non-interference in internal 
affairs.”

31 Case of the S.S. ‘Wimbledon’ (UK et al v Germany), PCIJ Publ., Series A, No. 1, p. 25. See also Exchange 
of Greek and Turkish Populations (Advisory Opinion), PCIJ Publ., Series B, No. 10, p. 36 and the arbitral 
decision in the case of The ‘Kronprins Gustaf Adolf ’ (Sweden v USA), 2 RIAA 1241 (1932), p. 1254. Also 
worth noting is the individual opinion by Judge Anzilotti in the case of Customs Régime between Germany 
and Austria (Advisory Opinion), PCIJ Publ., Series A/B, No. 41, p. 77, which emphasizes that restrictions 
on a States’ freedom of action, resulting from either customary or treaty law, does not restrict a State’s in-
dependence unless legal supremacy of one state over another is imposed. The thesis treating the capacity to 
make obligations as an attribute immanently attached to sovereignty can also be found in the US Supreme 
Court decisions. Judge Hughes, in the case of Perry v United States, US 294 (1935) 330, emphasized that 
“the right to make binding obligations is a competence attaching to sovereignty” (p. 353).

32 The ICJ rejected claims of some States wanting to become parties to the Genocide Convention of 
1948 regardless of scope of their reservations to the Convention maintaining that “it is obvious that so 
extreme an application of the idea of State sovereignty could lead to a complete disregard of the object and 
purpose of the Convention” (Reservations to the Convention on Genocide, (Advisory Opinion), [1951] ICJ 
Rep 15, p. 24).
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to this view, if there are no States without international obligations then there is no 
fully corresponding reference to State sovereignty. Secondly, this reasoning calls into 
question, apparently groundlessly, the reasonable sense of the principle of sovereign 
equality, because the idea that the sovereignty of States is restricted to different extents 
does not allow us to speak of their sovereign equality. In fact, controversy over the scope 
of State sovereignty does not derive from sovereignty itself. It is rather a consequence 
of strong interdependencies among States, which results in the performance of State 
functions not only at national, but also at the international level.

 
1.2. state sovereignty is compatible with international law

Sir Robert Jennings once observed: 

The question of sovereignty and debates about it have always been at the center of the 
system of public international law. Views about the nature and purposes of sovereignty 
and about its rightful place in international law have necessarily varied from time to time 
because changing times need different approaches.33 

Indeed, views on the nature of sovereignty have varied throughout time, and continue 
to do so. The concept of State sovereignty has been ambiguous since its formation at the 
close of the Middle Ages. As pointed out by Jan H.W. Verzijl, there were at that time 
three different meanings attributed to the concept: 1) highest power within the State; 
2) independence from any other powers; 3) independence from any legal and moral 
obligations.34 The latter gave basis to the absolutization of State sovereignty in the 
nineteenth century legal positivism, connected with theory of “self-obligation of State” 
and Hegel’s philosophy of law. yet, before this, Emerich de Vattel had emphasized 
the significance of sovereignty for the law of nations. Vattel’s standpoint is worth 
remembering, because, on the one hand, it demonstrates the essential relationship 
between the idea of sovereignty and the very concept of international law, but on the 
other hand, it became a source of suspicion of sovereignty as a legal value.

Following the examples of Hugo Grotius, Samuel Puffendorf, and especially 
Christian Wolff, Vattel made a synthesis of naturalism and positivism in his treatise. 
His Droit des gens can be seen as the first so broadly attempt to conceive an explanation 
of modern international law. It was written at a time when sovereign nation-States were 
already well rooted in international relations. His reasoning on the legal position of 
States, even today, does not seem to be an anachronistic.35 Vattel maintains that the 

33 Jennings, supra note 23, p. 29.
34 Verzjil, supra note 11, pp. 258-259. See also F.H. Hinsley, Sovereignty (2nd ed.), Cambridge University 

Press, Cambridge: 1986, pp. 100-125.
35 M. Lachs, Rzecz o nauce prawa międzynarodowego (On the science of international law), Ossolineum, 

Wrocław: 1986, p. 73 gave an even more approving assessment of Vattel’s work, writing: “His reasoning is 
strikingly modern. It is especially visible in his way of explanation of States’ obligations to one another and 
their rights, above all sovereignty”. Cf. also E. Jouannet, The Liberal-Welfarist Law of Nations: A History of 
International Law, Cambridge University Press, Cambridge: 2012, pp. 18-19. There are, however, different 
assessments of Vattel’s reasoning. For example Rafael Domingo points out: “The paradigm offered to us by 
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natural condition of States relies on their sovereignty, which amounts to a State’s ability 
to solely follow their own will. According to Vattel, sovereignty is independence from 
anything not based on State consent. He explains this as follows:

Since Nations are composed of men who are by nature free and independent, and who 
before the establishment of civil society lived together in the state of nature, such Nations 
or sovereign States must be regarded as so many free persons living together in the state 
of nature. Proof can be had from works on the natural law that liberty and independence 
belong to man by his very nature, and that they cannot be taken from him without his 
consent. Citizens of a State, having yielded them in part to the sovereign, do not enjoy 
them to their full and absolute extent. But the whole body of the Nation, the State, so 
long as it has not voluntarily submitted to other men or other Nations, remains absolutely 
free and independent. Owing to the freedom and independence of Nations, the conduct 
of one Nation may be unlawful and censurable according to the laws of conscience, and 
yet other Nations must put up with it so long as it does not infringe upon their perfect 
rights. The liberty of a Nation would not remain complete of other Nations presumed to 
inspect and control its conduct; a presumption which would be contrary to the natural 
law, which declares every Nation free and independent of all other Nations.36

From the foregoing a few conclusions may be drawn: 1) sovereignty is a natural 
feature of every State; 2) owing to sovereignty every State is its own judge; 3) all 
States are equal on account of their sovereignty; 4) limitations on State sovereignty 
are constituted by the sovereignty of other States. Thus, for Vattel, State sovereignty 
is unquestionably the basis of international law. What is more, it performs a role of 
axiom, which means that it is beyond criticism. At the same time, in Vattel’s treatise one 
can observe a change in the function of sovereignty. Sovereignty, at its beginning, had 
a defensive character, because it protected emerging European nation-States, whereas 
in the eighteenth century it assumed an offensive shape, justifying the claims of States. 
Naturally, it is hard to accuse Vattel himself of the anarchism of international relations 
at that time. His treatise was simply a conceptual reproduction of international practice, 
or an attempt at its cognition and explanation. Nevertheless, the relationships between 
international law and State sovereignty in Vattel’s work clearly shows that a lack of legal 
prohibition allows imperious States action, deriving from the unlimited nature of their 
sovereignty. Vattel himself attempted to civilize the destructive effects of these actions. 
He emphasized a State’s right to intervene for the protection of other States that were 
the object of aggression, a right to intervene at the request of the State authorities of an 
oppressed nation, and a right to collective intervention directed against a State violating 

Vattel has become completely outdated in our time”. R. Domingo, Gaius, Vattel, and the New Global Law 
Paradigm, 22 European Journal of International Law 627 (2011), p. 639.

36 E. de Vattel, The Law of Nations or the Principles of Natural Law Applied to the Conduct and to the 
Affairs of Nations and of Sovereigns (1758), Ch. G. Fenwick (tr.), Vol. III, Carnegie Institution of Washington, 
Washington, DC: 1916, pp. 3, 5. For a commentary on Vattel’s droit des gens in the context of sovereignty see 
e.g. S. Beaulac, The Power of Language in the Making of International Law. The Word Sovereignty in Bodin and 
Vattel and the Myth of Westphalia, Martinus Nijhoff Publishers, Leiden: 2004, pp. 156-166.
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the basis of the existence for the entire society of States.37 The legal frameworks of 
these rights are shaped by a common factor: the protection of State sovereignty. This is 
why the violation of sovereignty through aggression authorizes other States to restore 
the status quo ante. For Vattel, the protection of sovereignty is simply a barrier against 
the transformation of international relations into bellum omnia contra omnes. However, 
in Vattel’s work the prohibition against the violation of State sovereignty is rather a 
principle of natural, than positive, international law. Thus, it is rather a postulation 
than an effective legal rule. The law of nations at that time suffered from a shortage 
of prohibitive norms. Therefore, fulfilling hegemonic interests, the balance of powers 
and the politics of fait accompli took precedence over the sovereign equality of States, 
especially weak ones, in modern international relations. This demonstrates that in a 
legal order in which there are not enough peremptory norms protecting the status of 
its subjects, the borderline between permitted actions and arbitrary ones is likely to be 
erased.

The biggest contribution to absolutization of the idea of State sovereignty was made 
by nineteenth century German philosophers of law, particularly Fichte and Hegel. 
Fichte’s political philosophy is mainly known for his conception of the “closed State” 
(Der geschloßene Staat).38 According to Fichte, such a character of statehood seems 
to be a sine qua non condition for the elimination of international conflicts. But it is 
impossible to establish this state of affairs until every State achieves its own “natural” 
frontiers. Before this, wars appear to be inevitable, which means that every State is 
vested in power to provide its nation with “natural” Lebensraum. As history shows, 
placing State sovereignty above the rights of other States leads to nihilistic consequences. 
Therefore, the conception of “closed statehood” is both practically and intellectually 
hard to justify. 

Some strands of Fichte’s thought were developed by Hegel. His significance in the 
development of the idea of sovereignty should not be underestimated, in spite of its 
destructive influence on international law.39 Sovereignty, for Hegel, is a corollary of 
his understanding of a State as an autonomic ethical-political-legal community. Hegel 
presents his treatise on State within the frameworks of theoretical philosophy. Therefore, 
he does not ask what a State should be, which characterises practical philosophy. He 
intends to present the State as an object of rational cognition, because a philosophical 
question on the State is a question concerning its essence, or its ideal. Thus, Hegel puts: 
“In considering the Idea of the State, we must not have any particular States or particular 
institutions in mind: instead, we should consider the Idea, this actual god, in its own 

37 Vattel, supra note 36, p. 8.
38 J.G. Fichte, Der geschloßene Handelstaat, in Fichtes Werke, Band III: Zur Rechts – und Sittenlehre I, 

Walter de Gruyer & Co., Berlin: 1971, p. 387 et seq.
39 On the influence of Hegel’s idea of “sovereign statehood” on the science of international law, espe-

cially in Germany until 1945, see S. Hobe, K. Nowrot, Whither the Sovereign State?, 50 German yearbook 
of International Law 243 (2007), pp. 254-262.
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right.”40 For Hegel, the essence of a State discloses both in a polity, or “internal law of 
the State” (Das innere Staatsrecht) and in international law labelled by him the “external 
law of the State” (Das äußere Staatsrecht). Indeed, international relations conducted by 
States reveal the main feature of statehood or sovereignty.41 Sovereignty means that a 
State can be seen as a centre of ethical-political national identity. It is sovereignty that 
makes the condition for international law. “International law [das äußere Staatsrecht] 
– wrote Hegel – applies to the relations between independent States. What it contains 
in and for itself therefore assumes the form of an obligation, because its actuality depends 
on distinct and sovereign wills.”42 In fact, international law follows from the will of 
sovereign States. However, interstate relations based on treaties are rather flexible, since 
a will of every sovereign State is externally unlimited and, consequently, changeable. 
International legal relations are simply deprived of the interdependencies which 
characterise internal legal relations. According to Hegel, there is no common good in 
international relations. The main principle remains the interests of individual States, 
which are often in contradiction to one other. Although international agreements 
should be observed, says Hegel, mutual treaty obligations are deprived of their real 
underpinnings because of the lack of international volonté général. As a result, mutual 
relations between States are simply relations between independent subjects, whose legal 
obligations do not transcend the sphere of “what only ought to be” (Sollen).43 For Hegel, 
there is no tertium datur – State sovereignty cannot be reconciled with the objective 
character and efficiency of international law. Thus, we may have either sovereign States 
or effective international law. Hegel is in favour of the former, which means that 
the sovereign State is above international law. There is, in international relations, no 
broader and more important principle than the sovereignty principle which would be 
able to subordinate the individual interests of States to common interests. Therefore, 
mutual obligations between States expressed in treaties are not a real law, but only a 
promise of given conduct. If required for the sake of State interest, such a promise can 
be unilaterally recalled by the State.

Although Hegel’s remarks on sovereignty and international law can be defined 
as legal nihilism, they are characterised by great coherence and intellectual courage. 
The author of Wissennschaft der Logik did not even attempt to adjust what is beyond 

40 G.W.F. Hegel, Elements of the Philosophy of Right, H.B. Nisbet (tr.), A.W. Wood (ed.), Cambridge 
Texts in the History of Political Thought, Cambridge University Press, Cambridge: 2005, p. 279, para. 
258. In German edition: “Bei der Idee des Staats muß man nicht besondere Staaten vor Augen haben, 
nicht besondere Institutionen, man muß vielmehr die Idee, diesen wirklichen Gott, für sich betrachten”. 
G.W.F. Hegel, Grundlinien der Philosophie des Rechts oder Naturrecht und Staatswissenschaft im Grundrisse, 
Akademie-Verlag, Berlin: 1981, p. 284, para. 258, Zusatz. 

41 Ibidem, p. 359, para. 322; p. 374, para. 331. German edition ibidem, pp. 366-367, para. 322; p. 
374, para. 331.

42 Ibidem, p. 366, para. 330. In German edition: ”Das äußere Staatsrecht geht von dem Verhältnisse 
selbständiger Staaten aus; was an und für sich in demselben ist, erhält daher die Form des Sollens, weil, daß 
es wirklich ist, auf unterschiedenen souveränen Willen beruht” (Ibidem, p. 373, para. 330). 

43 See ibidem, p. 366, para. 330. German edition ibidem, p. 373, para. 330, Zusatz.
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adjusting, namely, unlimited State sovereignty and the binding force and efficiency 
of international law. Nonetheless, there were attempts to reconciling absolute State 
sovereignty with international law, in the German doctrine of “self-obligation” 
(Selbstverpflichtung) of the State. Within its framework, the views of Georg Jellinek are 
especially important.

According to Jellinek, State sovereignty consists of two aspects: the independence of 
a State from other States, and supreme authority within a State. Owing to sovereignty, 
States can establish both borders and the essence of their own legal order. In this sense, 
sovereignty is an inevitable feature of statehood. At the same time, sovereignty is 
exclusive and indivisible, because no one except a given State is able to shape its legal 
order.44 Essentially, sovereignty is a State’s “competence of competences” (Kompetenz-
Kompetenz). The autonomous nature of a State’s legal order proves sovereignty. A 
sovereign State has the full capacity to self-define the scope of its own actions, or the 
self-limitations of its own competences. Jellinek emphasises that sovereignty is not 
tantamount to arbitrary State authority, because their actions are subjected to law. 
Nevertheless, there is no such barrier in international relations. It is at this point 
that a shortcoming in the self-obligation doctrine is revealed. The doctrine relies on 
the difficulty in justifying the binding force of international law, which is connected 
with the external unlimited will of the State. It is true that Jellinek maintains that 
international obligations undertaken by States should be observed, because, through 
these, States self-limited their own sovereign wills.45 However, the following problem 
arises in this context: why can sovereign States not free themselves from undertaking 
these obligations? It is a hard question to answer within the framework of Jellinek’s 
theory. A State is sovereign, or has a full “competence of competences” and thereby 
the ability to change its own decisions, or it is not able to do so. yet, the latter would 
lead to the logical conclusion that the State is not sovereign. Jellinek himself perceived 
this difficulty, and, having tried to defend the coherence of his theory was in favour of 
rejecting international commitments. He stated:

When the observance of the law of nations challenges the existence of the State, non-
compliance with legal norms is permissible because the State is above every legal norm, 
as shown by international legal relations of States: the law of nations is for States, not 
States for the law of nations.46 

Within the frameworks of the self-obligation theory, the absolutization of State 
sovereignty reached the intellectual end of its development. Such an understanding 

44 See G. Jellinek, Allgemeine Staatslehre, 3. Aufl., Häring, Berlin: 1914, pp. 479-484.
45 Ibidem, pp. 483-484.
46 Ibidem, p. 377. In German edition: “Da, wo Beobachtung des Völkerrechts mit der Existenz des 

Staates in Konflikt kommt, tritt hingegen die Rechtsregel zurück, weil der Staat höher steht als jeder 
einzelne Rechtssatz, wie ja schon die Betrachtung der innerstaatlichen Rechtsverhältnisse gelehrt hat: 
das Völkerrecht ist der Staaten nicht aber sind die Staaten des Völkerrechts wegen da”. See also A. Zorn, 
Grundzüge des Völkerrechts, 2. Aufl., Weber, Leipzig: 1905, pp. 5-10; Ph. Zorn, Das Staatsrecht des Deutschen 
Reiches, Band II, 2. Aufl., Guttentag, Berlin: 1895, pp. 495-500.
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of sovereignty was also naturally presented at a later date.47 However, it lacked new, 
original grounds, and demonstrates the limited intellectual base of the doctrine of 
absolute sovereignty. More importantly, this also shows that the absolutization of State 
sovereignty challenges international law as an objective legal order. The doctrine simply 
elevated sovereignty above international law. This approach was also supported by John 
Austin, who equated the binding force of law with the sovereign power to give orders.48 
According to Austin, international law cannot be “real” law: because of the lack of such 
a power in international relations, it can only be considered “positive morality”. 

It is also appropriate to highlight the dualistic opposition following from the 
doctrine of absolute sovereignty: strong sovereign States – weak international law, or 
weak sovereignty of States – strong international law. However, one should bear in mind 
that such oppositions are only possible when sovereignty is identified with bare power, 
rather than authority. Hence, representatives of the doctrine of absolute sovereignty 
are not accidentally known as “deniers” of international law. It is the idea of State 
sovereignty supported by this doctrine that was once described by John Williams in the 
following way: “What is sovereignty is not law; what is law is not sovereignty. All law is 
based on an abandonment of sovereignty (…).”49 However, sovereignty, understood as 
such, has never been a constitutive factor within international law. Strictly speaking, the 
“absolutist” conception of sovereignty, conceived as a claim to power unrestrained by 
law and a legal bulwark against the enforcement of legally protected values, is contrary 
to the very idea of legal order. It is not logically possible that States are the subjects 
of international law, and at the same time are above international legal obligations. 
Thus, juridically, State sovereignty has never been absolute. As James Crawford puts 
it, sovereignty does not mean freedom from law, but freedom within the law.50 Such 

47 See e.g., H. Heller, Die Souveränität. Ein Beitrag zur Theorie des Staats und Völlkerrechts, Walter de 
Gruyter & Co., Berlin: 1927, pp. 161-173. For Heller, State sovereignty is an unlimited capability to make 
decisions. Owing it this State confirms an autonomous status both within and outside a given legal order. 
Likewise Carl Schmitt who pointed out: “Sovereign is he who decides on the exception”. See C. Schmitt, 
Political Theology: Four Chapters on the Concept of Sovereignty, G. Schwab (tr.), The University of Chicago 
Press, Chicago: 2005, p. 5. On Heller’s and Schmitt’s conceptions of sovereignty see e.g., D. Dyzenhaus, 
Legality and Legitimacy. Carl Schmitt, Hans Kelsen and Herman Heller in Weimar, Clarendon Press, Oxford: 
1997, pp. 42-51, 194-200.

48 J. Austin, The Province of Jurisprudence Determined (1832), W.E. Rumble (ed.), Cambridge University 
Press, Cambridge: 1995, p. 171. Austin stated among others: “A law (…) may be said to be a rule laid down 
for the guidance of an intelligent being by an intelligent being having power over him” (p. 18). According 
to Austin there is no legal order without a sovereign that is highest power.

49 J.F. Williams, Aspects of Modern International Law. An Essay, Oxford University Press, London: 1939, 
p. 29. See also J. Maritain, The Concept of Sovereignty, in: Stankiewicz (ed.), supra note 19, p. 41; H.J. Laski, 
Studies in the Problem of Sovereignty (1917), Batoche Books, Kitchener: 1999, pp. 6-19.

50 J. Crawford, Sovereignty as a Legal Value, in: Crawford & Koskenniemi (eds.), supra note 7, p. 122. 
See also D. Kennedy in: J.D. Derian, M.D. Doyle, J.L. Snyder, D. Kennedy, How Should Sovereignty Be 
Defended?, in A. Gourevitch (ed.), Politics Without Sovereignty: A Critique of Contemporary International 
Relations, University College London Press, London: 2007, p. 187, J. Verhoeven, L’État et l’ordre juridique 
international. Remarques, 42 RGDIP 749 (1978), p. 753, and S. Besson, The Authority of International Law 
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a view has, from the very beginning, been supported by the World Court, which has 
not seen a contradiction between the sovereign status of States, and their submission to 
international engagements. It is worth remembering the well-known standpoint of the 
Court presented in Wimbledon case:

The Court declines to see in the conclusion of any treaty by which a State undertakes to 
perform or refrain from performing a particular act an abandonment of its sovereignty. 
No doubt any convention creating an obligation of this kind places a restriction upon 
the exercise of the sovereign rights of the State in the sense that it requires them to be 
exercised in a certain way. But the right of entering into international engagements is an 
attribute of state sovereignty.51

The subordination of State sovereignty to international law has been also strongly 
supported by the International Law Commission. Article 14 of the Draft Declaration 
on Rights and Duties of States of 1949 provides as follows: “Every State has the duty 
to conduct its relations with other States in accordance with international law and 
with the principle that the sovereignty of each State is subject to the supremacy of 
international law.”52 State sovereignty, therefore, means the plenary competence that 
States prima facie possess by virtue of international law.53 As such, sovereignty does not 
create a legal basis for action which disregards the object and purpose of international 
legal obligations.54

2.  legItIMACy oF InteRnAtIonAl lAW AnD stAte 
soVeReIgnty

2.1. Meanings of legitimacy of international law
The concept of legitimacy of law (and legitimacy under law) has different meanings. 

It can be used in a wide variety of ways, from procedural to substantive. One can roughly 
discern two of its essential meanings.55 According to the first, legitimacy amounts to 
the original justification of law, and as such points out why law, including international 
law, as a whole, is binding upon a given community, or, in other words, explains the 
basis of obligations in law. This legitimacy may be seen as an ex ante legitimacy. The 

– Lifting the State Veil, 31 Sydney Law Review 343 (2009), p. 373, who writes: “There can be no interna-
tional legal order without sovereign states, but equally there can be no sovereign states without interna-
tional law. What a state’s sovereignty is and what it amounts to is not given as a matter of the intrinsic value 
of its individuality, but determined by the rules of the international legal order. (…) [S]tate sovereignty is 
necessarily compatible with international legal authority.”

51 Wimbledon case, supra note 31, p. 25.
52 ILC yearbook [1949], p. 288.
53 Crawford, supra note 7, p. 89.
54 See e.g., Reservations to the Convention on Genocide, (Advisory Opinion), supra note 32, p. 24.
55 See D. Bodansky, The Concept of Legitimacy in International Law, in: R. Wolfrum & V. Röben (eds.), 

Legitimacy in International Law, Springer, Berlin: 2008, pp. 314-315.
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second meaning of legitimacy labels it as an ex post or de facto legitimacy. Legal subjects’ 
consciousness of the binding force of law can be seen as its expression. A given legal 
order derives its legitimacy largely from spontaneous social acceptance. This meaning of 
legitimacy identifies the conditions under which a norm is accepted as legitimate within 
a given society.56 Thus, ex post legitimacy is sociologically grounded. 

Philip Allott once wrote that “it could be said that, in international law, there is really 
only one problem, what to do about natural law.”57 Indeed, the question of natural law 
seems to be crucial for the philosophy of international law, because it underpins the 
very issue of the justification of legal rules. Allott explains this problem in the following 
way: 

The question raised by natural law is whether it can be said that a legal system, such as 
international law, should conform to some general underlying pattern or principle, or 
whether it must be said that the rules of international law must justify themselves in 
their own terms and in terms of their end-purpose as being useful to, and accepted by, 
States.58 

This is precisely what is usually labeled as a problem of the ex ante legitimacy of 
international law. Further, according to Thomas Franck, legitimacy is a key factor in 
explaining the influence of international law because legitimacy “accommodates a 
deeply held popular belief that for a system of rules to be fair, it must be firmly rooted 
in a framework of formal requirements about how rules are made, interpreted and 
applied.”59

The issue of ex ante legitimacy of international law concerns the very underpinnings 
of the international legal order. Previously, this issue was presented as a problem of 
justifying the binding force of international law, which means that it dealt with the 
ontological nature of international law. In the contemporary doctrine, this problem is 
described as the above mentioned ex ante legitimacy, or as legitimacy in the normativistic 
meaning.60 Legitimacy thus defined underlies the very nature of international law, and 

56 Cf., G. Schwarzenberger, International Law and Order, Stevens & Sons, London: 1971, p. 14; 
H. Charlesworth, Conclusions: The Legitimacies of International Law, in: H. Charlesworth & Jean-Marc 
Coicaud (eds.), Fault Lines of International Legitimacy, Cambridge University Press, Cambridge: 2010, pp. 
389, 392.

57 P. Allott, Language, Method and the Nature of International Law, 45 British yearbook of International 
Law 79 (1971), p. 99.

58 Ibidem, p. 100.
59 T.M. Franck, Fairness in International Law and Institutions, Clarendon Press, Oxford: 1995, pp. 

7-8.
60 Cf., A. Buchanan, R.O. Keohane, The Legitimacy of Global Governance Institutions, in: Wolfrum 

& Röben (eds.), supra note 55, p. 25; A. Buchanan, The Legitimacy of International Law, in: S. Besson 
& J. Tasioulas (eds.), Philosophy of International Law, Oxford University Press, Oxford: 2010, p. 79; 
Besson, supra note 50, pp. 344-345; J. Brunnée, S. J. Toope, Legitimacy and Legality in International 
Law. An Interactional Account, Cambridge University Press, Cambridge: 2010, pp. 52-55. See also J. Raz, 
The Authority of Law. Essays on Law and Morality (2nd ed.), Oxford University Press, Oxford: 2009, pp. 
28-33.
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on that account may be recognized as the basic problem of the philosophy of law, 
since it concerns the reason for the existence of international law. As such, it requires 
searching for a solution beyond the binding principles, rules and norms which form the 
international legal order. The authors of the last edition of Oppenheim’s International 
Law put it in the following way: “It is not possible to say why international law as a 
whole is binding upon the international community without entering the realm of non-
legal consideration.”61 This is why every approach to the legitimacy issue which posits 
legitimacy as the original justification of law (ex ante legitimacy) discloses philosophical 
beliefs on the nature of law. In other words, it is a peculiar touchstone of preferred 
ontology of law, whether positivistic or naturalistic. At the same time, it is noteworthy 
that the negation of international law in past legal philosophy derived from the rejection 
of international law a sufficiently legitimate, that is, a reason justifying its validity and 
binding force. 

The problem of the legitimacy of international law is as old as the science of 
international law, although, as mentioned above, at one time it was named differently. 
The founding-fathers of the study of international law (i.e. Gentili, Grotius, Puffendorf ) 
were both lawyers and philosophers, and that is why they began their treatises on the 
law of nations with questions such as: what is law and what is the basis of its validity? At 
its beginning, the science of international law was at the same time its philosophy. With 
the positivisation of legal rules and the doctrinal expansion of legal positivism, these 
questions receded into the background, or were simply omitted as they were labelled 
“unscientific”. As a rule, the positivistic doctrine has presented international law as a 
system of norms, rules, and principles established by States and binding on them on 
the basis of their own will. In this way, legal positivism creates the most minimalistic 
philosophy of international law possible. However, in today’s legal sciences, it is a 
clearly visible fact that law, including international law, is not a Dinge an sich (the 
thing in itself), that is, it is clear that it is not able itself to justify the reason for its own 
validity. One can therefore observe a significant growth of interest in the problem of 
legitimacy, including legal positivism. In this regard, it remains quite symptomatic that 
the contemporary debate on legitimacy of international law was largely initiated by 
Thomas Franck’s book, which is recognized as a neo-positivistic attempt to legitimize 
international law.62 

61 R. Jennings, A. Watts, Oppenheim’s International Law, Vol. I, Longman, London: 1996, p. 14. Likewise 
G. Fitzmaurice, The Foundations of the Authority of International Law and the Problem of Enforcement,  
19 Modern Law Review 1 (1956), pp. 10-12; I. Brownlie, The Rule of Law at the Fiftieth Anniversary of the 
United Nations, Martinus Nijhoff Publishers, The Hague: 1998, pp. 11-13.

62 T.M. Franck, The Power of Legitimacy Among Nations, Oxford University Press, Oxford: 1990. 
However, such an appraisal of Franck’s book does not seem to be well grounded because Franck offers a 
broader view of the problem of legitimacy, which is especially visible in his later works. See e.g., T.M. Franck, 
The Power of Legitimacy and the Legitimacy of Power: International Law in an Age of Power Disequilibrium, 
100 American Journal of International Law 88 (2006), passim.

Roman Kwiecień�4



2.2. sovereignty and legitimacy: an impossible peaceful relationship?
State sovereignty is particularly linked to the problem of the legitimacy of interna-

tional law. yet, this is a negative rather than positive connection, because sovereignty 
is more and more often perceived as a factor which prevents international law from 
realising its own legitimization. As is well known, the doctrine of State sovereignty 
was created by legal positivism, which derived the legitimacy of international law from 
the will of States. Meanwhile, the critics of legal positivism see the main obstacle to a 
real legitimacy of international law in the very will of these sovereign States, and so-
called the consent theory. James L. Brierly directly expressed this view as follows: “The 
notion that the validity of international law raises some peculiar problems arises from 
the confusion which the doctrine of sovereignty introduced into international legal 
theory.”63 

Indeed, legal positivism has contributed to the dogma of State sovereignty by 
absolutizing the will of States. Within the framework of legal positivism, State sovereignty 
and the perception of the voluntary nature of international law are an inseparable 
couple. Therefore, the criticism of the positivistic legitimization of international law 
strikes nolens volens State sovereignty. In our times, the “humanization of international 
law”, as labelled by Theodor Meron,64 increases criticisms of State sovereignty, a concept 
which is refused any significance in the legitimization of international law. Above all, 
sovereignty is often accused by critics of legal positivism of supporting the individual 
interests of States at the expense of those of the international community, diminishing 
the legal status of individuals and an unjustified protection of States authority which 
lacks democratic legitimacy. Some scholars question whether there is any cognitive value 
in the idea of sovereignty. It is seen as an “anachronism and an illusion, inappropriate 
as a theoretical explanation of the totalising structure of society”65 and even as a 
“catchword, a substitute for thinking and precision.”66 The idea of State sovereignty as 
the raison d’être of the democratic state is challenged.67 It is dethroned in the context of 
the protection of human rights and the State’s internal legitimacy,68 from the feminist  

63 J. L. Brierly, The Law of Nations. An Introduction to the International Law of Peace (6 ed.), Clarendon 
Press, Oxford: 1963, p. 54. See also J.L. Brierly, The Basis of Obligation In International Law, in: H. 
Lauterpacht & C.H.M. Waldock (eds.), The Basis of Obligation in International Law and Other Papers, 
Clarendon Press, Oxford: 1958, pp. 62-63.

64 T. Meron, The Humanization of International Law, Brill, Leyden: 2006.
65 Allott, supra note 2, p. 178.
66 L. Henkin, International Law: Politics, Values and Functions. General Course on Public International 

Law, 216 Recueil des Cours 9 (1989), p. 24. See also L. Henkin, That “S” Word: Sovereignty, and Globaliza-
tion, and Human Rights’, et cetera, 68 Fordham Law Review 1 (1999), p. 2.

67 D. Kostakopoulou, Floating Sovereignty: A Pathology or a Necessary Means of State Evolution?, 22 
Oxford Journal of Legal Studies 135 (2002), passim.

68 See e.g., W.M. Reisman, Sovereignty and Human Rights in Contemporary International Law, 84 
American Journal of International Law 866 (1990); Tesón, supra note 29, pp. 39-66. Such a view has 
been also professed by the former UN Secretaries General (see B. Boutros-Ghali, An Agenda for Peace, 31 
International Legal Materials (1992), p. 956; K.A. Annan, The Question of Intervention. Statements by the 
Secretary-General, UN Department of Public Information, New york: 1999, p. 6).
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perspective,69 and has even been described as “organized hypocrisy”.70 In relation to the 
legal status of the European Communities and the European Union (EU) Member 
States, the view was even advanced that there “simply is no nucleus of sovereignty 
that the Member States can invoke, as such, against the Community.”71 Critics of 
State sovereignty in international law share a common conviction on international 
law’s absolutist nature, which prevents the State from respecting its legal obligations. 
Advanced processes of international interdependencies and the erosion of the frontier 
between “national” and “international” lead some scholars to argue the relativiza- 
tion of sovereignty, sometimes even its disappearance. At best, this new tendency  
treats sovereignty as a “second-order norm”.72 In this context, a question posed by  
Elihu Lauterpacht73 is not groundless, namely, is sovereignty still a reality or merely 
a myth? 

And yet, prevailing opinion still supports the crucial position of State sovereignty 
within the international legal order. But what is meant by sovereignty is far from clear. 
The notion is prone to ambiguity, if not abuse. Indeed, it is hard to find, at present, a 
more controversial concept in the international legal theory than sovereignty. It often 
arouses contradictory interpretations. A misuse of the language describing sovereignty 
adds to the difficulties surrounding its proper meaning. The language, including legal 
language, is often based on non-rational factors, on emotions and sentiment, which 
leads to the dominance of emotive meanings of the idea of sovereignty to the detriment 

69 K. Knop, Re/Statements: Feminism and State Sovereignty in International Law, 3 Transnational Legal 
& Contemporary Problems 293 (1993), p. 293.

70 S.D. Krasner, Sovereignty: Organised Hypocrisy, Princeton University Press, Princeton: 1999, pp. 3-
42. Krasner points out four meanings of sovereignty: domestic sovereignty, interdependence sovereignty, 
international legal sovereignty, and Westphalian sovereignty. The latter two, according to him, are best 
conceptualized as examples of organized hypocrisy. Owing to State sovereignty conceived as the norm of 
the international order, international law is not a body of law comprising a set of coherent and consistent 
rules. See also S.D. Krasner, The Hole in the Whole: Sovereignty, Shared Sovereignty, and International Law, 
25 Michigan Journal of International Law 1075 (2003-2004), passim.

71 K. Lenaerts, Constitutionalism and the Many Faces of Federalism, 38 American Journal of Comparative 
Law 205 (1990), p. 220. See also N. MacCormick, Questioning Sovereignty. Law, State, and Nation in 
the European Commonwealth, Oxford University Press, Oxford: 1999, pp. 123-136; N. MacCormick, 
Sovereignty and After, in: H. Kalmo & Q. Skinner (eds.), Sovereignty in Fragments. The Past, Present and 
Future of a Contested Concept, Cambridge University Press, Cambridge: 2010, pp. 151-168; K. Schiemann, 
Europe and the Loss of Sovereignty, 56 International & Comparative Law Quarterly 475 (2007).

72 Peters, supra note 3, p. 544. See also A.-M. Slaughter, Security, Solidarity, and Sovereignty: The Grand 
Themes of UN Reform, 99 American Journal of International Law 619 (2005), p. 628, who, following the 
doctrine “responsibility to protect”, speaks of “conditional sovereignty”.

73 E. Lauterpacht, Sovereignty – Myth or Reality?, 73 International Affairs 137 (1997), p. 138. Cf. also, 
R. McCorquodale, International Community and State Sovereignty: An Uneasy Symbiotic Relationship, in: C. 
Warbrick & S. Tierney (eds.), Towards an ‘International Legal Community’? The Sovereignty of States and the 
Sovereignty of International Law, British Institute of International and Comparative Law, London: 2006, 
pp. 244-248; Jackson, supra note 20, passim; K.J. Keith, Sovereignty at the Beginning of the 21st Century: 
Fundamental or Outmoded?, 63 Cambridge Law Journal 581 (2004), pp. 595-596; Reisman, supra note 
4, p. 415.
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of cognitive ones.74 Such misuse of language should be opposed, because the use of the 
terms stripped of their usual meaning is confusing and wasteful. Therefore, the research 
conducted in the first part of this study aimed to restore clear semantic bounds to the 
concept of State sovereignty. Such a restoration of the proper meaning of the concept 
should be treated as a basic condition in answering the question of the relationship 
between sovereignty and legitimacy of international law, and, consequently, the 
significance of sovereign statehood in contemporary international law. 

2.3. sovereignty as a legitimized attribute of states
Sovereignty, conceived as the plenary competence that States possess by virtue of 

international law, means that it is the complete and exclusive competence to define the 
competences within which State functions are exercised. Originating from the above-
mentioned Jellinek’s theory, the conception of the competence of competences (Kompetenz-
Kompetenz)75 encountered criticism by some international law scholars. It was especially 
challenged by opponents of the above-mentioned theory of the self-obligation of the 
State, who argued that the State, while establishing its powers within its competence of 
competences, unfoundedly influences the competences of other States.76 It does not appear, 
however, that the concept of a State’s general capacity to shape its own competences, 
invoked to explain State sovereignty or even as its criterion, should constitute any 
source of anarchy in international law, or a factor destructive for its theories. Although, 
in its original wording, this is as an element of the broader theory of self-obligation 
of the State, it causes certain theoretical-legal difficulties, and the concept does not 
necessarily need to be associated with the theory of self-obligation. It has its existence 
independent of the theory. In particular, the idea that a State has the general capacity 
to shape its own competences and functions will not be discredited by the charge of 
illegitimately defining the competences of other States, or influencing their sovereignty. 
The State, as a sovereign subject of international law, comes under this law, and it is 
bound to observe its principles and rules, including due respect for the sovereignty of 
other States. Sovereignty does not so much arise from the self-limitation of State power 
– for it is not a fact unlike greater or smaller independence – as this is bestowed upon 
a State by international law shaped by the earlier concerted consciousness of States. It 
should therefore be assumed that the competence to determine one’s own competences 

74 Hersch Lauterpacht was aware of the misleading nature of the language describing sovereignty 
many years ago. See H. Lauterpacht, Sovereignty and Federation in International Law, in: International Law. 
Being the Collected Papers of Hersch Lauterpacht, ed. by E. Lauterpacht, Vol. 3, Cambridge University Press, 
Cambridge: 1977, p. 6. See also R. Kwiecień, Sir Hersch Lauterpacht’s Idea of State Sovereignty – Is It Still 
Alive?, 13 International Community Law Review 23 (2011).

75 See Jellinek, supra note 44, pp. 474-489.
76 See H. Kelsen, Das Problem der Souveränität und die Theorie des Völkerrechts, Mohr, Tübingen: 1920, 

pp. 187-190; W. Sukiennicki, La souveraineté des Etats en droit international modern, A. Pedone, Paris: 
1927, pp. 168-216; G. Scelle, Droit international public, Domat-Montchrestien, Paris: 1944, pp. 78-79; 
Ch. Rousseau, L’indépendance de l’Etat dans l’ordre international, 73 Recueil des Cours 167 (1948), pp. 
198-199.
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and functions, vested in every sovereign subject, is subordinate to international law, in 
the sense that it allows the State to operate freely in the domains that are not legally 
reserved for other States. One can thus assert that it is international law that separates 
the competences of individual States and their legal orders’ spheres of operation. The 
alternative conclusion, that the perception of the competence of competences as a capacity 
arises from the self-limitation by the State of its omnipotence leads – here we should 
concur with Kelsen and other critics of the self-obligation theory – to the negation of 
the sovereign character of other States and consequently, to the negation of international 
law itself.

It is clear that sovereignty has acquired the status of a fundamental, even constitutive, 
feature of the State in twentieth-century international law. It is characteristic that, 
with the steady rise in the number of States after World War II more and more the 
significance attached to sovereignty has been observed simultaneously in political 
and legal practice. Paradoxically, this occurs despite prophecies warning that State 
sovereignty is on the wane in the present-day configuration of international relations. 
This especially concerns small and weak States.77 History has in some sense completed 
a circle: sovereignty is attributed with the role of advocating the idea of equality and 
therefore protecting smaller States, which is the role it fulfilled at its beginning. This has 
resulted in the almost complete elimination of the concept of the “dependent State”, 
as the concept is self-contradictory in the language of international law. This concept 
not infrequently encountered in diplomatic practice and legal literature as late as the 
interwar decades.78 Alternatively, the term “sovereign State” can simply be seen as a 
pleonasm in contemporary international law. James Crawford puts it as follows: “(…) 
the state is sovereign because it is a state; not one of a kind but one of a species, the 
species of states. The term ‘sovereign state’ is often used but one might as well say 
‘sovereign sovereign’.”79

2.4. The functions of state sovereignty and legitimacy of international law
The view that announced the decline of State sovereignty or, in a milder form, its 

relativization or fundamental reevaluation, has been criticized above. One often speaks 
of the difference between present-day sovereignty and Westphalian sovereignty. In other 
words, opinions persist regarding the variable nature of State sovereignty. yet I believe that 
these matters may be viewed differently: sovereignty, as a legal consequence of statehood, 

77 Christine Chinkin rightly underlined the significance of vocabulary of sovereignty especially for 
weak social entities, stating that “sovereignty matters most to weaker, more vulnerable groups in society. By 
talking in terms of sovereignty (…) can acquire representation and legitimacy”. Ch. Chinkin in The End of 
Sovereignty? Roundtable, 88 American Society of International Law Proceedings (1994), p. 73.

78 Sometimes the term “dependent State” is found in the contemporary treatises of international law. 
See e.g. I. Brownlie, Principles of Public International Law (6th ed.), Oxford University Press, Oxford: 2003, 
pp. 72-74. However, the examples given are, in their vast majority, only historically important, while those 
that have preserved their current relevance should rather be defined as States voluntarily surrendering some 
of their capacity to perform acts in law.

79 Crawford, supra note 50, p. 117.

Roman Kwiecień��



has a permanent nature at its core, but as the international legal order develops, its role 
and the functions performed change. If more meticulous attention were paid to the 
separation of the nature of sovereignty from its functions, this would certainly result 
in increased numbers emphasizing the relativization of sovereignty. The functions of 
sovereignty are derivative of the binding force of rules and principles defining the status 
of a State in international society. Sovereignty therefore had different functions while the 
foundations of international legal order were being shaped, different ones again while 
the hegemonic position of the great powers was legitimized, and still more now when the 
principle of sovereign equality has a status of basic principle of international law.

In its origin, sovereignty performed the functions of advocating the political and 
legal emancipation of States, and their equality. At the same time, an evaluative sense 
started to become attributed to sovereignty: being sovereign was equivalent to having 
the status of a full member of the international society. We must not forget, however, 
that the function of sovereignty at that time was also to legitimize action that would not 
be justified under present-day international law. For example, jus ad bellum essentially 
legalized the power politics and spheres of influence in relations between States. It 
is thus difficult to see, in early-modern times, sovereignty functioning to safeguard 
the inviolability of the legal status of States. Hence arises the conviction regarding the 
absolutist and anti-legal, in this sense, nature of sovereignty. However, it is not the 
nature of sovereignty but its function at the time, stemming from the absence of norms 
prohibiting violation of the legal existence of a State, which allowed States to establish a 
political and legal position at the expense of other actors in international relations.

Acceptance of de facto inequalities led to the legitimization of hegemony in 
international relations, which was demonstrated by the legal accomplishments of 
the Vienna Congress, and later the Holy Alliance and the European Concert. This 
obviously defied the postulate of the sovereign equality of States. Therefore, at that 
time it was accurate to speak of unequal sovereigns.80 Hegemony was the consequence 
of great powers making international law, which in effect excluded ideological and 
axiological pluralism in the community of States. As late as the first half of the twentieth 
century, we find references to “civilized nations” in international law documents. The 
hegemony of great powers, however, was overcome by the increasingly widespread 
awareness of a need for the legal equality of all States. This process culminated, without 
doubt, in the establishment of the principle of sovereign equality in international law. 
Sovereign equality denotes the equality of States in respect of their sovereignty, and 
is thereby the fundamental international legal factor which protects them.81 In the 

80 So does G. Simpson, Great Powers and Outlaw States. Unequal Sovereigns in the International Legal 
Order, Cambridge University Press, Cambridge: 2004, pp. 227-253.

81 See B. Kingsbury, Sovereignty and Inequality, 9 European Journal of International Law 599 (1998), 
passim; M.S. Korowicz, Some Present Aspects of Sovereignty in International Law, 102 Recueil des Cours 1 
(1961), pp. 34-35; Kranz (Państwo), supra note 21, p. 19. In this context the opinion of ICJ President of 
1951 is worth remembering: “Before this Court, there are no great or small States (…)”. ICJ yearbook 
[1950-1951], p. 17.
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light of this fundamental legal principle, we can identify of the following functions of 
State sovereignty: 1) protection of pluralism in the community of States, manifested 
in the right to choose a political, social and economic system; 2) protection of the 
legal equality of States, including equality their capacity to act in international law; 
3) justification for autonomous decisions regarding a State’s exercise of its functions 
in domestic relations and in its relations with other States; 4) justification for the 
participation of each State in developing universal international law; 5) justification 
for actions undertaken by a State in domains not reserved by international law for its 
other subjects. 

As the functions of State sovereignty depend on the development of international 
legal rules and principles concerning the status of States, one can discern another function 
of sovereignty, which has been especially emphasized in the last decade. Sovereignty is 
here presented as the responsibility for protecting the safety and welfare of citizens. 
Sovereignty as responsibility means that national political authorities are responsible 
to their citizens internally, in addition to the international society. The view that 
human beings should be treated as the ultimate subjects of all law, and that sovereignty 
means not only State rights, but also State responsibility, is today strongly supported 
by academia,82 and some politicians. For instance, former Secretary-General of the 
UN, Kofi Annan, points out: “Sovereignty implies responsibility, not just power.”83 
This understanding of sovereignty has also been broadly presented in a well-known 
report Responsibility to Protect (2001) adopted by the International Commission on 
Intervention and State Sovereignty. According to this report, State sovereignty implies 
that State authorities are responsible for protecting the safety and lives of citizens, and 
promoting their welfare.84 

This new aspect of State sovereignty does not call into question sovereignty’s 
legitimacy in international law. Firstly, State sovereignty has been always subject to the 
supremacy of international law. This is why sovereignty has never justified violation of 
international legal rules and principles. As the Responsibility to Protect doctrine maintains, 

82 See Peters, supra note 3, passim.
83 Annan, supra note 68, p. 6. 
84 The Responsibility to Protect, Report of The International Commission on Intervention and State 

Sovereignty, December 2001, Annex to the letter dated 26 July 2002 from the Permanent Representative 
of Canada to the United Nations addressed to the Secretary-General (UN Doc A/57/303), paras. 2.14-
15. The main idea of this report was confirmed by the Outcome Document of the 2005 World Summit 
(UN Doc A/Res/60/1) and during a three-day debate at the General Assembly in July 2009 based on the 
Secretary General’s Report “Implementing the Responsibility to Protect” (UN Doc A/63/677). It is worth 
noting that “responsibility to protect” was also mentioned in Security Council resolutions. See UNSC Res 
1674 (28.04.2006) UN Doc S/RES/1674, UNSC Res 1704 (25.08.2006) UN Doc S/RES/1704, UNSC 
Res 1894 (11.11.2009) UN Doc S/RES/1894, UNSC Res 1973 (17.03.2011) UN Doc S/RES/1973. See 
more broadly on this doctrine e.g. G. Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once 
and for All, The Brookings Institution Press, Washington: 2008; A. Orford, International Authority and 
the Responsibility to Protect, Cambridge University Press, Cambridge: 2011; S. Zifcak, The Responsibility to 
Protect, in: Evans (ed.), supra note 6, pp. 504-527.
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the defence of State sovereignty, by even its strongest supporters, does not include any 
claim to the unlimited power of a State to do what it wants to its own people. Internally, 
sovereignty implies respect for the dignity and basic rights of all people within a State 
(para. 1.35). Secondly, the meaning of State sovereignty has always been shaped by legal 
norms, especially prohibitive ones, determining position of States in the international 
legal order. Consequently, State sovereignty is such a comprehensive idea that it absorbs 
changes within international law, including international human rights law. The above 
mentioned concept sovereignty as responsibility confirms this, by showing that there is 
no contradiction between sovereignty and the duty to refrain from violating human 
rights. The Responsibility to Protect doctrine, to some extent, can even be considered to 
enhance the idea of State sovereignty. It emphasises that sovereignty is, for many States, 
their best – and sometimes seemingly their only – line of defence. It is a recognition of 
their equal worth and dignity, a protection of their unique identities and their national 
freedoms, and an affirmation of their right to shape and determine their own destiny 
(para. 1.32). The authors of the report strongly argues that effective and legitimate States 
remain the best method of ensuring the benefits of the internationalization of trade, 
investment, technology and communication will be equitably shared. States which 
can call upon strong regional alliances, internal peace, and a strong and independent 
civil society, are clearly best placed to benefit from globalization. They will also be the 
most likely to respect human rights. Further, in relation to security, a cohesive and 
peaceful international system is far more likely to be achieved through the cooperation 
of effective States, confident of their place in the world, than in an environment of 
fragile, collapsed, fragmenting or generally chaotic State entities (para. 1.34). Thus, 
the Responsibility to Protect doctrine demonstrates that State sovereignty still matters, 
or, in other words, the stronger legitimate sovereign States that exist, the greater the 
prospects for a safe and peaceful world. It therefore does not seem to be true that State 
sovereignty because of its nature undermines the legitimacy of international law. A 
deeper examination reveals that this conclusion is even confirmed by most fierce critics 
of legal positivism.85

The aforementioned functions of sovereignty are disturbed from time to time, with 
varying intensity. This is the result of special rights which great powers still possess 
under the UN Charter. In such situations, tensions arise between the egalitarianism 
and pluralism of the community of States, and the hegemonic aspirations of great 
powers. They lead to a rise in situations – unilateral use of force should be particularly 
mentioned – whose legal appraisal lies on the fine line between lawful restrictions on 
State sovereignty, and the infringement of it. It might be thought that that the more 
the idea of State sovereignty is challenged, the lesser the importance attached to the 
equality of States in international law, and to the pluralism of values that constitute the 
normative identity of this law. States are thereby divided into those that are “equal and 
more equal than others.” Consequently, the latter are given the opportunity to shape 

85 It is well illustrated by Hersch Lauterpacht’s work. See Kwiecień, supra note 74, passim.
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international relations, not only through the law, but also through their position of 
power.86 Such a situation poses obvious threats to the international legal order, for it 
discredits the significance of the fundamental norms of international law that safeguard 
the subjectivity of States, including the principle of non-intervention. The role of this 
principle stems from the desire to civilize international relations through reconciling 
the actions of sovereign States. The ICJ has rightly emphasized that usurping the right 
to intervene is a manifestation of force, the use of which is, in principle, prohibited by 
international law, because the nature of international relations means that intervention 
will be used by the most powerful States. In the Court’s opinion, this challenges 
the principle of equality and “might easily lead to perverting the administration of 
international justice itself.”87 It also leads to the phenomenon of “false universalism”, 
as Koskenniemi88 terms it, which is the practice of invoking universal values to justify 
actions that protect one’s own interests. A barrier to this phenomenon is created by the 
idea of sovereignty and the principle of the sovereign equality of States. To challenge 
their normative position in international law is to accept inequalities in the mutual legal 
relations of States.89 For this reason, the idea of State sovereignty is valuable and worthy 
of protection in international law and in its science. 

ConClusIon

Sovereignty is the main consequence of statehood in international law. As such, 
it determines the existence of an independent government within a territorial entity, 
which is able to effectively perform a State’s function both internally and externally. In 
respect of sovereignty, all States are equal, and this is expressed through the principle of 
sovereign equality. 

The meaning of sovereignty is shaped by its functions which are, in turn, determined 
by international legal rules and principles. Therefore, State sovereignty is subject to 
the supremacy of international law, and cannot be used to justify the infringement 
of international legal obligations. Conversely, the capacity to undertake international 
obligations proves that sovereignty exists. Claims which question the legitimized 
significance of sovereignty, understood as such, for international law, are groundless. State 
sovereignty does not undermine the legitimacy of international law, nor monopolize the 
position of States in the international legal order. It is worth noting in this context that 
even some supporters of the idea of global governance and standard-setting functions of 
non-State actors still underline the leading role of sovereign statehood in international 

86 Cf., M. Koskenniemi, International Law in Europe: Between Tradition and Renewal, 16 European 
Journal of International Law 113 (2005), pp. 113-119; G. Schwarzenberger, Power Politics. A Study of 
International Society (2nd ed.), Stevens & Sons, London: 1951, p. 92.

87 Corfu Channel Case (UK v Albania) (Merits) [1949] ICJ Reports 4, p. 35.
88 Koskenniemi, supra note 86, p. 116.
89 Likewise, Kingsbury, supra note 81, passim.
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society.90 Indeed, in a world in which international organizations suffer from a 
“democratic deficit”, democratic accountability and responsibility remains concentrated 
in States, and it therefore follows that States remain the main source of the legitimacy 
of political decisions.91 The principle of sovereign equality underpins the legitimacy of 
international law in a far more definitive way than the perception that uncertain ethical 
values are the core of “international justice”. Consequently, it is States that are the legal 
subjects assuring the public underpinnings within the international legal order. These 
underpinnings seem to be a necessary condition of the unity of international law. 

Undoubtedly, sovereignty provides States with a special position in the international 
legislative process, owing to the importance of their consent. Thus, it is true that 
sovereignty protects the individual interests of States. However, the consent of 
States does not justify illegal State action, because States themselves are bound by 
the general principles of law binding without their consent, and also have a duty to 
protect community interests. These interests are expressed, for instance, in erga omnes 
obligations, and are today explicitly supported by the Responsibility to Protect doctrine. 
States are those within international society that are able to enforce these interests. 
Therefore, sovereign statehood does still matter. The “traditional manifestations” of 
sovereignty, that is to say, the consent of States and the presumptive freedom of their 
actions, are neither above nor beside international law, but simply derive from it. Hence, 
State sovereignty does not challenge the primary justification of international law as a 
legal order, or its ex ante legitimacy. 

90 See recently, L. Condorelli, A. Cassese, Is Leviathan Still Holding Sway over International Dealings?, 
in: A. Cassese (ed.), Realizing Utopia. The Future of International Law, Oxford University Press, Oxford: 
2012, pp. 14-25; J.E. Alvarez, State Sovereignty Is Not Withering Away: A Few Lessons for the Future, in: A. 
Cassese (ed.), this note, pp. 26-37. See also J. Meltzer, State Sovereignty and the Legitimacy of the WTO, 
26(4) University of Pennsylvania Journal of International Economic Law 693 (2005), p. 694.

91 See A.L. Paulus, Commentary to Andreas Fischer-Lescano & Gunther Teubner. The Legitimacy of 
International Law and the Role of the State, 25 Michigan Journal of International Law 1047 (2003-2004), 
pp. 1056-1057.
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