






A1l texts express exclusively personal views of the authors.
Authors bear full responsibility for statements and opinions expressed

in the published studies.

© Copyright by Polish Academy of Sciences Institute of Law Studies  
and the Committee on Legal Sciences, Warszawa 2013

PL ISSN 0554-498X
DOI 10.7420/pyil2012

Wydawnictwo Naukowe Scholar Spółka z o.o.
ul. Krakowskie Przedmieście 62, 00-322 Warszawa
tel./fax 22 828 93 91, 22 826 59 21, 22 828 95 63

dział handlowy: jak wyżej w. 105, 108
e-mail: info@scholar.com.pl

www.scholar.com.pl

Printed in Poland

First edition, 250 copies



Contents

ARTICLES

Wojciech sadurski
Democratic Legitimacy of the European Union: A Diagnosis and Some  
Modest Proposals ......................................................................................................9

Roman Kwiecień
Does the State Still Matter? Sovereignty, Legitimacy and International Law ............45

Anna Wyrozumska
Execution on an Embassy Bank Account .................................................................75

Malgorzata Fitzmaurice
Some Reflections on Legal and Philosophical Foundations of International 
Environmental Law .................................................................................................89

susana Camargo Vieira
Governance, Good Governance, Earth System Governance... and  
International Law ..................................................................................................111

Alice de Jonge
What Are the Principles of International Law Applicable to the Resolution  
of Sovereign Debt Crises? ......................................................................................129

Mia swart
The Lubanga Reparations Decision: A Missed Opportunity? .................................169

Adam Bodnar, Irmina Pacho
Targeted Killings (Drone Strikes) and the European Convention on Human  
Rights ....................................................................................................................189

Aleksandra Dłubak
Problems Surrounding Arrest Warrants Issued by the International Criminal  
Court: A Decade of Judicial Practice .....................................................................209



Maurizio Arcari
Limits to Security Council Powers under the UN Charter and Issues of  
Charter Interpretation ...........................................................................................239

natividad Fernández sola
The European Union as a Regional Organization within the Meaning of  
the UN Charter .....................................................................................................259

Dagmar Richter
Judicial Review of Security Council Decisions – A Modern Vision of the 
Administration of Justice? ......................................................................................271

Pavel Šturma
Does the Rule of Law also Apply to the Security Council? Limiting Its  
Powers by Way of Responsibility and Accountability .............................................299

Andreas Zimmermann
The Security Council and the Obligation to Prevent Genocide and War  
Crimes ..................................................................................................................307

POLISH PRACTICE IN INTERNATIONAL LAW .........................................315

oktawian Kuc
Krstić Case Continued  ..........................................................................................315

Amicus curiae briefs in Janowiec and Others v. Russia .............................................325

BOOK REVIEWS ...............................................................................................401

POLISH BIBLIOGRAPHy OF INTERNATIONAL AND EUROPEAN  
LAW 2012 ............................................................................................................427

CONTENTS�



Anna Wyrozumska*

exeCutIon on An eMBAssy  
BAnK ACCount

Abstract
Recently Polish courts have started to attach bank accounts of foreign embassies for the 

purpose of enforcement of judgements against embassies of foreign States in e.g. employment 
cases. The courts have applied the same principle to jurisdictional State immunity and 
immunity from enforcement and recognized that if state activities giving rise to the 
claims examined by courts were of private-law character, they are not protected either by 
jurisdictional or enforcement immunity.

This standpoint is contrary to the dominant trend in other States’ practice, confirmed by 
the International Court of Justice in 2012 (Germany v. Italy: Greece Intervening). While 
in the field of jurisdictional immunity, the nature of an act as iure imperii or iure gestionis 
is decisive, in a case of immunity from enforcement – the allocation of the property against 
which enforcement measures are sought. Embassy bank accounts are generally covered by 
immunity from enforcement. In this situation Polish courts should develop convincing and 
exhaustive reasons why it is necessary for the protection of an individual to overrule the ne 
impediatur legatio principle. The judgements are not sufficiently reasoned and there is no 
good argument to support this stance. They expose Poland to international liability. 

1. Polish courts have on several occasions exercised jurisdiction, in employment 
cases, against foreign States’ embassies. However, for successful private parties the 
enforcement of judgments has proven extremely difficult. Pressure from the Ministry of 
Foreign Affairs has seldom brought about expected results. In such circumstances, the 
courts have decided to take measures of constraint against the embassy bank accounts.

The purpose of this note is to critically assess one such judgment, i.e. the 2011 
decision of the District Court in Warsaw in the case of K.S. v. the Embassy of the Arab 
Republic of Egypt, and to compare it to prevailing State practice and make normative 
suggestions on the proper judicial proceedings before national courts. Specifically, I 
argue that the conduct of the court in the embassy bank account case runs counter to 
prevailing legal doctrine. 

* Prof. Anna Wyrozumska is a professor of public international law at the Faculty of Law and 
Administration of Lodz University, Poland.
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In K.S. v. the Embassy of the Arab Republic of Egypt, the District Court in Warsaw 
dealt with a complaint against the failure to act on the part of the bailiff, who was 
ordered to attach the bank account of the embassy. It ruled that it would be inadmissible 
“to accept the situation whereby an employer, acting on behalf of a foreign State, could 
consistently and efficiently avoid financial liability for remuneration due to a Polish 
citizen employed on the basis of a labour relation.”1 The court strongly emphasised 
that “the bank account of the debtor – The Embassy of The Arab Republic of Egypt in 
Warsaw – as a party in a civil law transaction and an organizational unit of a foreign 
State – can by no means be considered as immune from execution. It is obvious 
that the above-mentioned embassy, entering into the employment contract, is not 
performing an act of public authority on behalf of the State they represent, but to the 
contrary acts as a private law party. At the same time, as it is apparent, the embassy 
is not a diplomatic representative within the meaning of the Vienna Convention 
on Diplomatic Relations. Consequently, taking into account the above-mentioned 
scope, the debtor is not protected by immunity from jurisdiction which excludes 
the possibility of conducting court proceedings against it, followed by Execution.” 
Such findings are supported, in the opinion of the District Court, by Art. 460, 1111 
para. 2 and 1115 of the Polish Civil Procedure Code, and Art. 1e, 22, 24, 31 and 
32 of the Vienna Convention on Diplomatic Relations of 1961. Furthermore, there 
is no opposite rule in Polish law, but instead “a well-established view of the doctrine.” 
The District Court followed this ambiguous statement (what doctrine?) by referring 
to two decisions of the Polish Supreme Court confirming restrictive jurisdictional 
immunity (decisions of the Supreme Court of 11 January 2000, I PKN 562/09, and 
of 13 November 2003, I CK 380/02).

The District Court rightly recognized the problem as an issue not of a diplomatic 
immunity, but of foreign State immunity. However, it did not distinguish between 
immunity from jurisdiction and immunity from execution or enforcement measures. 
Even if we assume that the court realised the difference, it still applied the same rule 
for both immunities, reasoning that if the acts of a State were of a private-law nature, 
they are protected neither by immunity from jurisdiction nor by immunity from 
enforcement. 

At the outset it should be noted that immunity from execution or enforcement 
measures is distinct from jurisdictional immunity. Jurisdictional immunity is of a 
procedural nature and restricts the adjudicatory power of a court, while immunity 
from execution limits its enforcement competence. Differentiating between the 
two immunities in State practice is a matter of great delicacy, since the application 
of enforcement measures against the assets of a foreign State may lead to diplomatic 

1 Decision of the District Court for Warsaw Praga-South of 16 August 2011, II Co 3315/0 , K.S. 
against the Embassy of the Arab Republic of Egypt (a complaint for failure to act of the bailiff), ordering 
the bailiff to execute the judgment of the District Court (VI P 2184/06), and the Appeal Court (VII 
Pa 37/10), in particular, to attach the bank account of the debtor – the reasons for the judgement,  
pp. 1-2.
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tensions or disputes.2 That is why, inter alia, a waiver of jurisdictional immunity does not 
automatically extend to execution, for which a separate waiver is required. According 
to the dominant State practice on restrictive jurisdictional immunity, the nature of the 
State acts in question determines whether or not immunity will be granted: acta iure 
imperii (sovereign acts) are still protected by immunity from jurisdiction, while acta 
iure gestionis (non-sovereign acts, commercial transactions) are not. With respect to 
enforcement immunity, however, the purpose of the property against which enforcement 
measures seek to attach is decisive. In this respect, a distinction can be made between 
governmental and non-governmental property assets. Foreign State property purported 
to be used for public/government purposes, including its bank accounts, is immune 
from any measures of constraint directed against it with a view to the enforcement of 
a court decision (execution forcée) or to secure satisfaction of a judgment in the event a 
suit is successful (saisie conservatoire).

The District Court relying on Polish law and the provisions of the Vienna Convention 
on Diplomatic Relations and referring to the immunities of diplomatic representatives 
of a foreign State, concluded that there were no rules regarding a foreign State immunity 
from execution in the domestic legal order. The Court ignored the general tenor of 
Polish law, which distinguishes between jurisdictional immunity and the execution 
immunity of diplomatic representatives of a foreign State (see point 2 below), as well 
as some other provisions of the Convention, e.g. Art. 25, which contains the principle 
ne impediatur legatio. It also did not consider international customary law as a source of 
Polish law. Under Art. 9 of the Polish Constitution, “the Republic of Poland shall respect 
international law binding upon it.” This provision is understood by many scholars, 
and in court practice, including in the Constitutional Tribunal, as not only declaratory 
but also a basis of court obligations, e.g. to interpret domestic law in accordance with 
international law, and to give effect to the provisional application of treaties and apply 
customary law. In determining the scope of immunity of a foreign State, if there is no 
domestic law or relevant treaty binding upon Poland, the court should establish whether 
there exists any international customary law on the matter before it. The District Court 
instead referred to “a well-established view of the doctrine”, but proceeded to refer to 
judgements of the Supreme Court which did not concern immunity from enforcement. 
It did not seek the advice of legal scholars nor of the Ministries of Justice or Foreign 
Affairs, even though the case was clearly of a delicate nature. 

2. The current developments in the international law on State immunity have again 
raised the issue of the feasibility of attachment and execution from an embassy’s bank 
account. More and more cases are being heard by domestic courts against foreign States. 
In consequence, the problem of enforcement of judgments ever more frequently arises, 
and the funds collected in an embassy’s bank account are the most easily recognized 
assets of a foreign State. 

2 I. Brownlie, Principles of Public International Law, Oxford University Press, Oxford: 2003, pp. 
238-239.
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Under Polish law there is no provision expressly providing for attachment and 
execution from an embassy’s bank account. Art. 1111-1116 of the Polish Civil 
Procedure Code cannot be considered to be relevant in this context. They regard only 
persons performing diplomatic or consular duties. According to Art. 1115 para. 1 
of the Code, “execution cannot be instituted against persons who, pursuant to Art. 
1111 para. 1 and Art. 1112 para. 1, are granted court immunity, unless the case is 
related to matters in which the person is not granted court immunity.” It is worth 
noting, however, that, firstly, Art. 1115 para. 2 of the Code distinguishes between a 
waiver of jurisdictional immunity and a waiver of execution immunity.3 Secondly, Art. 
1115 para. 3 emphasises that: “If execution is allowed, it cannot be performed against 
property used for governmental purposes, and any measures of constraint may not be 
applied to the debtor itself.” This provision reflects the basic principle of international 
diplomatic law, which is relevant to the problem analysed herein. Thirdly, in case of 
doubts with respect to jurisdictional or enforcement immunity, Art. 1116 of the Code 
provides courts with the right to submit a request for an opinion from the Minister 
of Justice.

3. The question of attachment and execution from an embassy’s bank account is not 
only an issue of domestic law, but of international law as well. However, the Vienna 
Convention on Diplomatic Relations of 1961, to which Poland is a party,4 is silent 
on the issue. In particular, Art. 22 of the Convention does not refer to the immunity 
of bank accounts. Pursuant to Art. 22 para. 3, “[t]he premises of the mission, their 
furnishings and other property thereon and the means of transport of the mission 
shall be immune from search, requisition, attachment or execution.”5 The text of this 
provision does not allow for the conclusion that an embassy’s bank account may benefit 
from the protection stated therein, as it is located outside the premises of the mission.

Other language is used in Art. 31 para. 3 of the Vienna Convention on Consular 
Relations of 1963. This Convention refers in general terms to the property of the 
mission, stating that “the property of the consular mission shall be immune from 
attachment and execution.”6 The New york Convention on Special Missions of 1969,7 
pursuant to Art. 25, accords inviolability to the premises of special missions in terms 

3 The provision reads: “Against those persons mentioned in para 1, in relation to whom the send-
ing State or the appropriate international organisation waived jurisdictional immunity, the execution can 
proceed only in the case of an express waiver of the immunity by the sending State or the appropriate 
international organisation also in reference to execution proceedings.”

4 Polish publication in Official Journal 1965, No. 37, item 232.
5 In accordance with Art. 45 of the Convention: “If diplomatic relations are broken off between two 

States, or if a mission is permanently or temporarily recalled: a) the receiving State must, even in case of 
armed conflict, respect and protect the premises of the mission, together with its property and archives; b) 
the sending State may entrust the custody of the premises of the mission, together with its property and 
archives, to a third State acceptable to the receiving State.(…)”

6 Polish publication in Official Journal 1982, No. 13, item 98.
7 Polish publication in Official Journal 1985, No. 48, item 245.
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which follow Art. 22 of the Vienna Convention on Diplomatic Relations. Nevertheless, 
para. 3 of Art. 25 expressly extends the immunity from search, requisition, attachment 
or execution to “other property used in the operation of the special mission.” These 
provisions cover bank accounts of consular or special missions.

In view of the lack of a similar provision in the Vienna Convention on Diplomatic 
Relations of 1961, up until the 1980s the views of legal scholars were divergent. 
While some authors argued for allowing the attachment of embassy bank accounts, in 
particular, in the cases of mixed accounts, i.e. where the funds had been collected both 
for governmental and non-governmental (commercial) purposes, the majority rejected 
any measures of constraint against the bank accounts of embassies.8

4. Attachment and execution from an embassy’s bank account is not only a question 
of diplomatic law. It also has to be viewed in light of sovereign State immunity. Over the 
last 50 years, most domestic courts, including Polish ones, have adopted the concept of 
restrictive (as opposed to absolute) jurisdictional State immunity. At present, in those 
States which favour restrictive jurisdictional immunity, a foreign State is subject to 
domestic jurisdiction in matters concerning the commercial transactions (acta iure 
gestionis).

The question of enforcement immunity is different, however. Here the domestic 
courts are much more restrained or even unwilling to order execution of their 
judgments against foreign States. They either apply the concept of absolute immunity 
to the immunity from enforcement, or allow the measures of constraint only against 
the property not intended for non-commercial/public or governmental purposes. The 
criteria establishing a court’s competence are basically the same for execution and 
jurisdiction.9 However, contrary to jurisdictional immunity, the nature of the act 
which is the subject of the proceedings is not as essential for enforcement immunity as 
is the purpose of the property subject to execution. According to the prevailing view 
on restrictive enforcement immunity, property intended for governmental purposes is 
immune from enforcement proceedings, while the property of a State used for non-
governmental purposes is not immune from attachment and execution. According to 
this view, an embassy’s bank account which is used for the purposes of operating the 
diplomatic mission is immune from execution.10

The Polish District Court in the above-cited case adopted a position somewhat 
similar to that adopted by a Swiss Federal Court. The Federal Court, in line with 

8 B. H. Van Houtte, Towards an Attachment of Embassy Bank Accounts, 19 Revue Belge de Droit 
International 70 (1986); J. Crawford, Execution of Judgments and Foreign Sovereign Immunity, 75 American 
Journal of International Law 820 (1981); contra, H. Fox: Enforcement Jurisdiction, Foreign State Property 
and Diplomatic Immunity, 34(1) International & Comparative Law Quarterly 115 (1985); J. Salmon, S. 
Sucharitkul, Les missions diplomatiques entre deux chaises: immunité díplomatique ou immunité d’Etat?, 33 
Annuaire Français de Droit International 163 (1987). 

9 Cf., Brownlie, supra note 2, p. 338.
10 Ibidem, p. 339.
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well-developed case law, regarded enforcement as a consequence of jurisdiction. It 
thus denied immunity from execution where jurisdictional immunity had been earlier 
denied. The argument used by both courts seems similar too: the denial of jurisdiction 
at the enforcement level would deprive the adjudicatory jurisdiction, granted under a 
restrictive immunity concept, of its meaning, or as the Swiss Court stated, its “most 
essential attribute”. The Swiss Court explained that “[a]s soon as one admits that in 
certain cases a foreign State may be a party before Swiss courts to an action designed to 
determine its rights and obligations under a legal relationship in which it had become 
concerned, one must admit also that that foreign State may in Switzerland be subjected 
to measures intended to ensure the forced execution of a judgment against it. If that 
were not so, the judgment would lack its most essential attribute, namely, that it will be 
executed even against the will of the party against which it is delivered.”11 The difference 
is that Swiss courts respect the immunity of property allocated for the performance of 
acts of sovereignty.12

 An embassy’s bank account is generally treated as intended for non-commercial, 
sovereign/governmental purposes.13 This trend has been reflected in the provisions 
of the United Nations Convention on Jurisdictional Immunities of States and Their 
Property of 2004. Art. 19 of this Convention allows for taking enforcement measures 
only in the case where the State has expressly consented to the taking of such measures, 
or the State has allocated or earmarked property for the satisfaction of the claim which 
is the object of a proceeding, or if it has been established that the property is specifically 
used for or intended for use by the State for other than governmental, non-commercial 
purposes. The formula of Art. 19 underscores the exceptional nature of such a situation. 
Furthermore, Art. 21 specifies that the “property, including any bank account, which 
is used or intended for use in the performance of the functions of the diplomatic 
mission of the State or its consular posts, special missions, missions to international 
organizations or delegations to organs of international organizations or to international 
conferences” is not to be “considered as property specifically in use or intended for use 
by the State for other than government non-commercial purposes.”

By enumerating bank accounts of a diplomatic mission as property immune from 
execution, on its face UN Convention, if applicable, would seem to resolve the issue.14 
The adopted solution is also consistent with the general duty of receiving States under 
the Vienna Convention of 1961, i.e. the principle ne impediatur legatio. In this context, 

11 Royaume de Grêce v. Banque Julius Bär & Cie of 6 June 1956 (ATF 82 I 75, 18 ILR 195, at 198). Case 
cited by A. Reinisch, European Court Practice Concerning State Immunity from Enforcement Measures, 17(4) 
European Journal of International Law 803 (2006), pp. 809-811. 

12 See the decision of the Swiss Federal Court of 20 July1979 in the case République Arabe d`Egypte v. 
Cinetel, where the Court held that: “A foreign State which in a particular case does not enjoy jurisdictional 
immunity is not entitled to immunity from execution either, unless the measures of execution concern 
assets allocated for the performance of acts of sovereignty” (5 ILR, p. 430. Cited after A. Reinisch, supra 
note 11, p. 808, ft. 32).

13 Reinisch, supra note 11, p. 833.
14 H. Fox, The Law of State Immunity, Oxford University Press, Oxford: 2008, p. 639.
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the explanatory document (Understanding with respect to certain provisions of the 
Convention) attached to the UN Convention is worth mentioning. The Understanding 
emphasises that Art. 11 of the Convention, on State immunity in disputes concerning 
employment, should be applied in compliance with the obligation of the receiving State 
stemming from Art. 38 para. 2 of the Vienna Convention of 1961. The receiving State 
must exercise its jurisdiction over the members of the staff of the foreign mission or 
private servants who are nationals of or permanent residents of the receiving State “in 
such a manner as not to interfere unduly with the performance of the functions of the 
mission.” 

However, the 2004 UN Convention has not entered into force yet, and Poland has 
not even signed it.15 Nonetheless, some of its provisions, including Art. 19 and 21 
reflect customary law confirmed by decisions of national courts.16

It should be mentioned that the rule enshrined in Art. 21 para. 1(a) was introduced 
as early as in the first draft of the International Law Commission of 1986 (then as  
Art. 23),17 and retained unchanged in the second draft, following thorough discussion 
in the VI Committee of the UN General Assembly.18 By accepting a provision with 
such a content, the Commission followed the dominant trend in judicial decisions 
and diplomatic practice. Similarly, the Institute of International Law confirmed, in 
its session in Basel in 1991, in Art. IV(2) of the resolution on jurisdictional and 
execution immunity of States (Les aspects récents de L`immunité de juridiction et 
d’exécution des Etats), that property in use by diplomatic missions is immune from 
execution.19

5. In order to establish the norms of customary law in relation to attachment 
of or execution from an embassy’s bank account, it is necessary to refer not only to 
international law doctrine (e.g. the above-mentioned works of the International Law 
Commission and resolutions of the Institute of International Law), but above all to State 
practice, in particular domestic court decisions. The leading example of such practice 
is the famous Philippine Embassy Bank Account case, a 1977 decision of the German 
Federal Constitutional Court.20 The issue in that case was the execution of a default 
judgment of the Bonn local court, rendered against the Republic of the Philippines 
for payment due for outstanding rent and expenses for repair and maintenance 
work of the building rented for the embassy’s office. The Republic of the Philippines 
lodged an objection against the attachment order with the local court, arguing that 

15 The Convention has been signed by 28 States, 13 have ratified it.
16 Cf., E. Denza, Diplomatic Law, Commentary on the Vienna Convention on Diplomatic Relations, 

Oxford University Press, Oxford: 2008, p. 159.
17 ILC Report 1986, vol. II, p. 8.
18 ILC Report 1989, vol. II, p. 130.
19 Available on the webpage of the Institute: http://www.idi-iil.org.
20 Cf., H. Steinberger: Immunity Case (German Federal Constitutional Court 1977), in: Encyclopaedia 

of Public International Law, Max Planck Institute 1995, pp. 943-945.
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the embassy’s account was not subject to seizure by German court officials. In the 
objection proceedings, it presented an affidavit from its Chargé d’Affaires in Germany 
stating that the account designated “Embassy of the Philippines” contained the funds 
allocated by the government of the Republic of the Philippines as necessary for current 
operations of the mission; in particular, staff and rent were paid from this account. The 
attachment of the account had rendered the embassy no longer able to meet its current 
obligations. The local court decided to stay the proceedings and submitted them to 
the Federal Constitutional Court for decision of the question whether there is a rule of 
international law whereby execution, on the basis of a judgment given against a foreign 
State in relation to its non-sovereign activity, made upon a bank account of that State 
or of its embassy existing within the country and intended to cover official expenses and 
costs of the embassy, is inadmissible absolutely, or insofar as constraint would impair 
the embassy’s functionality as a diplomatic representative; and if such a rule exists, 
whether it is part of German Federal law.

After a thorough examination of the doctrine, which began with Grotius and 
Bynkershoek and included various international treaties and judgments of the 
International Court of Justice, as well as practice of the domestic courts of e.g. Austria, 
Belgium, the Czech Republic, the Netherlands, France, Greece, Norway, United 
Kingdom, Sweden, Switzerland and USA, the German Federal Constitutional Court 
concluded that there was a general rule of international law whereby “execution by the 
forum State arising out of a judicial writ of enforcement against a foreign State issued in 
relation to a non-sovereign act (acta iure gestionis) of that State, upon things of that State 
located or occupied in the national territory of the forum State, is inadmissible without 
the assent of the foreign State, insofar as these things, at the time of commencement 
of the enforcement measure, serve sovereign purposes of the foreign State.”21 This 
general principle constituted a part of German law pursuant to Art. 25 of the German 
Constitution, and thus had to be applied by German courts. 

Commenting specifically on the embassy’s bank account, the Federal Constitutional 
Court noted that “receivables from a current ordinary bank account of the embassy of 
a foreign State existing in the forum State and intended to cover expenses and costs 
of the embassy are not subject to execution by the forum State.”22 It was deemed 
not even proper for the authorities of the receiving State to question the purposes 
for which the sending State intended the funds to be used, as this would amount 
to a prohibited intrusion into the internal operation of the diplomatic mission (ne 
impediatur legatio).23 Owing to the problems of demarcation in assessing when the 
proper functioning of a mission is endangered, and because of the possibilities of 
abuse, general international law draws the protected area very broadly in favour of 
the foreign State, and focuses on the typical, abstract danger, without imposing a 

21 Philippine Embassy Case, Germany, Federal Constitutional Court, 13 December 1977, 46 BVerfG, 
342, 65 ILR, p. 164.

22 Ibidem, p. 150.
23 Ibidem, p. 189.
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requirement of demonstrating a specific endangerment to the proper functioning of 
the diplomatic representation.24

The decision of the Federal Constitutional Court was well-principled. Not 
surprisingly, it played an important role in the process of formation of rules regarding 
execution proceedings against an embassy’s bank account. Courts in many countries have 
referred to it frequently. In 1984, the British House of Lords in Alcom Ltd v. Republic of 
Colombia considered it as exhaustive, well-reasoned, and fully convincing, and applied 
its reasoning, noting in particular that a statement of the head of diplomatic mission 
that the assets in the bank account were not intended for commercial purposes was 
satisfactory evidence in the case, unless proved to the contrary.25 The House of Lords 
considered the case at hand within the context of the State Immunity Act of 1978, 
which allowed execution against property in use, or intended for use, for commercial 
purposes. That Act contained no provision with respect to embassy bank accounts. 
The Court interpreted the Act in the light of customary international law and held 
that unless the account could be shown to be earmarked solely for the settlement of 
liabilities incurred in commercial transactions, it remained immune from execution 
under the Act.

In 1986, in the case L-W Verwaltungsgesellschaƒtmb H & Co. KG v. DVA, the 
Austrian Supreme Court referred to the above-cited judgments and concurred with 
German Federal Constitutional Court that, due to the difficulty of judging whether 
the performance of embassy functions was endangered, “international law made the 
area of protection enjoyed by a foreign State very wide and determined it by reference 
to the typical abstract danger, and not to a specific threat to its ability to function.”26 
The Court added that unless a foreign State has consented, mixed accounts, collecting 
means for the functioning of the diplomatic mission, are also immune in Austria from 
execution, and the creditor must prove that the embassy bank account “has been used 
exclusively for private purposes, and hence (…) is not immune from execution.”27 
Similarly, in 2000 the Appeal Court in Brussels grounded its judgment on a rebuttable 
presumption that an embassy’s bank account was intended for public purposes and 
as such was immune from execution.28 Courts in the other European countries have 
also accepted the reasoning of the German Federal Constitutional Court, frequently 
copying parts of the judgment, sometimes without even referring to it.29

24 Ibidem, p. 186.
25 Alcom Ltd v. Republic of Colombia, UK. House of Lords, 12 April 1984. [1984] 2 A11 ER 6, 7411.11, 

p. 182.
26 77 ILR 489.
27 Ibidem.
28 Leica AG v. Central Bank of Iraq et Etatirakien, 15 February 2000 [2001] JT 6; cf., Reinisch, supra 

note 11, p. 833.
29 E.g., The decisions of Dutch courts: of 14 May 1998 in the case State of Netherlands v. Azeta 

B.V., District Court of Rotterdam, KG 1998, 251 (for English summary see: 31 Netherlands yearbook of 
International Law 226 (2000)); of 24 September 1986 in the case MK. v. State Secretary for Justice, The 
Netherlands, Council of State, President of Judicial Division, 94 ILR 357, p. 360; the decision of Italian 
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The decisions of the US courts30 also confirm the enforcement immunity enjoyed by 
embassy bank accounts. In the case Application of Liberian Eastern Timber Corporation 
v. The Government of Liberia (1987),31 the US District Court based its decision on Art. 
25 of the Vienna Convention on Diplomatic Relations (“receiving State shall accord 
full facilities for the performance of the functions of the mission”)32 and the US Foreign 
Sovereign Immunities Act of 1976. The court held that the incidental use of a part of 
an account for commercial purposes does not deprive it of immunity. This position 
was confirmed in Cicippio v. Islamic Republic of Iran,33 where the plaintiff demanded 
satisfaction of a claim from Iranian assets frozen in the connection with the taking of 
American diplomatic hostages in Tehran. The US government argued that protection 
of a bank account of an embassy continued, on the basis of Art. 45 of the Vienna 
Convention of 1961, even if diplomatic relations were broken off between two States. 

Finally, it is worth mentioning that the German Federal Constitutional Court 
confirmed the above line of reasoning in a judgment of 6 December 2006,34 and noted 
that the attachment by a receiving State of a bank account belonging to a foreign State on 
its territory constituted intensive interference into that State’s sovereignty. However, in 
international law there is no general ban on execution against a foreign State. In practice, 
States distinguish between property intended for commercial and non-commercial/
governmental purposes. As a rule, property not intended for governmental purposes 
is not immune from execution and does not require any prior consent or waiver of 
immunity by the foreign State (e.g. the assets of various institutes in the area of culture, 
research, commerce and others). On the other hand, the principle ne impediatur legatio 
still remains binding. Funds allocated for the performance of diplomatic functions are 
always regarded as governmental/non-commercial property.35

Even if there are some contradicting judgments in State practice, the prevailing 
tendency in case law is, in the absence of consent by a foreign State or a separate 

court of 4 May 1989 in the case Banarnar-Capizzt v. Embassy of the Republic of Algeria, Court of Cassation, 
87 ILR, p. 60; in a similar manner the Swiss Federal Court, in 1990 in the case Z. v. Geneva Supervisory 
Authority for the Enforcement of Debts and Bankruptcy, stated that financial resources allocated for the func-
tioning of diplomatic missions are immune from execution. Many other judgements have been quoted 
by J. Salmon, Manuel de droit diplomatique, Bruylant, Brussels: 1994, pp. 202-206; G.M. Badr: State 
Immunity. An Analytical and Prognostic View, Kluwer Academic Publishers, The Hague: 1984, p. 107.

30 On American practice see e.g. J. Sun, Immunity from Execution of Judgments under the FSIA – Mode-
rate Balance to the New UN Convention, 4(5) US-China Law Review 13 (2007), pp. 22-23.

31 89 ILR 360; in a similar manner, Foxworth v. Permanent Mission of the Republic of Uganda to the 
United Nations, Southern District of New york 1992, 99 ILR 138.

32 For details see Denza, supra note 16, p. 202.
33 18 E Supp. 2d 62 (D.D.C. 1998).
34 During the financial crisis in Argentina private German entities made the loans to the Argentinean 

government on the grounds of German law. The terms of the loan contracts included a waiver of immu-
nity. One of the creditors obtained a court decision and requested its enforcement against the Argentinean 
embassy bank account in Berlin, claiming that the provision in the contract waived not only enforcement 
immunity but also diplomatic immunity. 

35 Re 2 BVM 9/03, 46, 342, 364 ff.
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allocation of funds as intended for satisfaction of a claim, towards immunity for embassy 
bank accounts.

As noted above, foreign States can explicitly earmark property situated on the 
territory of the forum State to satisfy a particular claim or category of claims. The 
House of Lords, in Alcom Ltd v. Republic of Colombia, accepted this exception from 
enforcement immunity when the embassy had opened a bank account explicitly with 
a view of carrying out commercial transactions.36 In a similar manner, a French court 
stated that the immunity is excluded, exceptionally, if the State had the intention to 
allocate part of its funds for conducting purely commercial activities.37 One example 
given to the contrary was a case of an ex-mercenary who served in the Congolese 
army and who did not manage to satisfy his claim from the Congolese embassy’s bank 
account, even though the account had been opened specifically for the purpose of 
making payments to mercenaries. The court held that the money was allocated for non-
commercial/governmental purposes and as such was immune from attachment.38

6. The general rules regarding immunity from enforcement were confirmed by the  
International Court Justice in a 2012 judgment. In Germany v. Italy,39 the ICJ adjudicat-
ed on the jurisdictional immunity of Germany in civil proceedings for reparation for 
injuries caused by violations of international humanitarian law committed by the 
German Reich during the Second World War, and the legality of measures of constraint 
against Villa Vigoni, German State property located on Italian territory. The measures 
followed from an Italian judicial decision declaring that judgments rendered by Greek 
courts, ordering Germany to pay compensation, were enforceable in Italy.

The ICJ emphasised that the immunity from enforcement proceedings regarding 
the property of a State located on the territory of a foreign State goes further than the 
jurisdictional immunity enjoyed by the same State before foreign courts. Even if it is 
lawfully established that a foreign State does not enjoy jurisdictional immunity and a 
judgment is rendered against that State, it does not necessarily follow that the State 
can be subject to measures of constraint on the territory of the forum State or on 
the territory of a third State in order to enforce the court’s decision. Consequently, a 
waiver of jurisdictional immunity before a foreign court does not mean that the State 
waived its immunity from enforcement in relation to its property located on the forum 
State’s territory. In the opinion of the Court: “The rules of customary international 

36 Alcom Ltd. U. Republic of Colombia, UK, House of Lords, 12 April 1984, [1984] 2 All ER 6, 74 
ILR, p. 182.

37 The decision of First Civil Chamber Cour de cassation of 14 March 1984 in the case Islamic 
Republic of Iran v. Société Eurodif and Others, 77 ILR, p. 515; similar decisions, i.e. of 6 July 2000 in the 
case Creighton Ltd v. Minister of Finance of Qatar and Others, 127 ILR, p. 155.

38 The decision of Supreme Court of the Republic of South Africa of 28 October 1970 in the case 
Parkin v. Government of the Republique Democratique du Congo and Others, 64 ILR, p. 671.

39 ICJ judgment of 3 February 2012, Jurisdictional Immunities of the State (Germany v. Italy: Greece 
intervening), not yet published.
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law governing immunity from enforcement and those governing jurisdictional 
immunity (understood strict sensu as the right of a State not to be the subject of judicial 
proceedings in the courts of another State) are distinct, and must be applied separately” 
(para. 113).

In support of its claim, Germany argued that the rules set out in Art. 19 of the UN 
Convention of 2004 codified, in relation to the issue of immunity from enforcement, 
the existing rules and its terms are therefore binding inasmuch as they reflect customary 
law. The ICJ found it unnecessary to decide on that matter, but noted instead that “there 
is at least one condition that has to be satisfied before any measure of constraint may be 
taken against property belonging to a foreign State: that the property in question must 
be in use for an activity not pursuing government non-commercial purposes, or that 
the State which owns the property has expressly consented to the taking of a measure of 
constraint, or that that State has allocated the property in question for the satisfaction 
of a judicial claim” (para. 118). The Court supported its findings by referring to the 
domestic court decisions illustrating “a well-established practice”. The ICJ cited in that 
regard the decision of the German Constitutional Court of 1977 (Philippine Embassy 
case), the judgment of the Swiss Federal Tribunal of 1986 in Kingdom of Spain v. Société 
X,40 the House of Lords Alcom Ltd v. Republic of Colombia case, and the judgment of 
the Spanish Constitutional Court of 1992 in Abbott v. Republic of South Africa.

Applying those standards to Villa Vigoni case, the ICJ found that Italy had violated 
its obligation to respect the immunity owed to Germany. Villa Vigoni was the seat 
of the Italian-German cultural centre, intended to promote cultural exchanges, and 
functioned on the basis of an agreement between those two countries. It was thus clear 
to the Court that “the property which was the subject of the measure of constraint at 
issue is being used for governmental purposes that are entirely non-commercial, and 
hence for purposes falling within Germany’s sovereign functions. Nor has Germany 
in any way expressly consented to the taking of a measure such as the legal charge in 
question, or allocated Villa Vigoni for the satisfaction of the judicial claims against it” 
(para. 119). 

While the ICJ judgment does not expressly concern measures of constraint against 
embassy bank accounts, it seems obvious that, seen in its light, the District Court in 
Warsaw erred in its decision of 2011.

7. The Polish Ministry for Foreign Affairs and an interested foreign State have 
sought, in some cases, to seek redress by submitting a request to stop the execution 
to the bailiff or to the relevant bank.41 Under Polish law all State organs, including 
bailiffs, are obliged to comply with international law binding upon Poland, and in case 
of conflict with domestic norms, apply the international law norm. Even more, they 

40 Annuaire suisse de droit international, Vol. 43, 1987, p. 158; ILR, Vol. 82, p. 44.
41 E.g. the letter of the Deutsche Bank of 22 July 2010 to the Embassy of Kuwait, copy on the file with 

the author, courtesy of the Ministry of Foreign Affairs.
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have to apply customary law in cases not regulated by domestic law, as regards, e.g., 
State immunities (Art. 9 and 91 of the Constitution of 1997). Both public and private 
entities may, however, act only within the framework of the procedures established 
by law. Their competences to correct court decisions are highly limited, if not non-
existent. Another issue is the proper determination of the rules of customary law by 
those subjects. It is worth mentioning that the bailiff in one of the Polish cases held 
that the embassy was not entitled to immunity from enforcement since the initial case 
concerned an employment contract.42 The opinion followed the court decision in the 
same case. As a result, such decisions of State organs expose Poland to international 
responsibility. 

State practice and opinio juris show that an embassy’s bank account is immune from 
enforcement measures. Such immunity of a foreign State is not, however, absolute. 
The exception concerns the property intended for use for commercial purposes (iure 
gestionis). Funds collected in an embassy’s bank accounts are generally considered as 
property intended for non-commercial/government purposes (iure imperii). The 
judgements of Polish courts denying immunity to embassy bank accounts create an 
opposite practice and therefore should be carefully reasoned. The courts have to prove 
convincingly why, at present, the fundamental principle of international law – ne 
impediatur legatio – should be overruled for the protection of private interests. This 
opportunity was missed by the District Court in 2011. In addition, it seems that there 
are no good arguments to support the opinion adopted by the judges. Moreover, the 
opinion is politically risky, deeply intervening in a foreign state’s sovereignty. 

A separate issue is whether and how to compensate those individuals who obtain 
a decision in their favour which may not be enforced before either domestic courts 
or by diplomatic means. The proposal that the forum State may incur liability under 
the domestic law regime,43 however attractive it may be for individuals, requires the 
domestic law to recognise broad State liability. In Germany v. Italy, the ICJ emphasised 
that customary international law does not make the entitlement of a State to immunity 
dependent upon the existence of effective alternative means of securing redress (paras. 
98-104). Consequently, a forum State may not deprive a foreign State of immunity on 
the grounds that all other attempts to secure compensation had failed.

42 The letter of the bailiff of 10 November 2011 concerning the execution of the court decision in K.S. 
v. Embassy of the Arab Republic of Egypt (copy on the file with the author, courtesy of the Polish Ministry 
of Foreign Affairs.

43 W. Gloor, Employer States and Sovereign Immunity: The Geneva Labour Court Practice, in: W. Heere 
(ed.), International Law and The Hague’s 750th Anniversary TMC Asser Press, The Hague: 1999, p. 125.
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