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Abstract. The subject of the study is an analysis of the procedures related to the selection of the most advantageous offer in the
process defined in the public procurement law. Pointing out the essence of the problem in the area of public financial resources
management, attention was paid first of all to legal solutions, their number of changes since the first act was passed in 1994,
and to the essence of public financial resources management in the surrounding reality. Based on an analysis of Internet resources
randomly selected from more than 50 local governments, mainly districts of large Polish cities, the transparency of public
procurement procedures was assessed. Thus, with regard to a particular district, the methods of case study and expert analysis
were used in scientific evaluation of the public procurement phenomenon. Then, on the basis of the literature and analysis of the
surrounding reality, changes were indicated, the introduction of which will improve public procurement. The results of the research
in particular boroughs were used to diagnose the research problem related to transparency in public procurement proceedings
and to achieve the objective, which was to develop a state diagnosis and proposals of changes ensuring an increase in the level
of utilisation of public financial resources. It was assumed in the study that proper management of public financial resources in the
area of expenses, especially those covered by public procurement law, eliminates excessive debt and thus creates security in the area
of local financial resources. At the end of the study, recommendations were presented to eliminate the identified shortcomings in the
legal solutions and functioning public procurement procedures.
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In a country well governed, poverty is something to be ashamed of.
In a country badly governed, wealth is something to be ashamed of.
Confucius

Introduction

The separation of the sector managing resources of the common good in organ-
ised societies entailed an obligation for citizens to pay public tribute to the common
budget and the need to develop rules to influence the use of these resources. The
basis for proper organisation of the whole system of managing public financial
resources in liberal democracies is to build procedures based on transparency
on the income and expenditure side. Such a procedure not only reveals decisions
and all documentation, but also seeks to present them in such a way as to make
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them readable, and thus to enable citizens to keep constant social control over
the use of these resources. In order to ensure and implement the principles of social
responsibility of an organisation such as a borough council (tier of self-govern-
ment), it is first and foremost necessary to arm this organisation with knowledge
about its resources. It should also be emphasised that the financial security of the
whole public sector and its individual components can be ensured by full access
of the citizens to understandable procedures and legible documents. This also
translates into strengthening the citizens’ conviction about the need to contribute
their resources to the public sector, rather than seeking to avoid paying public
tribute, e.g. by expanding the system of unregistered money circulation. Convinc-
ing the citizens about the features of the functioning of the public sector and the
honesty and high qualifications of the administrators of these financial resources
translates into the financial security of the state and citizens.

The study addresses the problem related to the procedures of public financial
resources management in the area of implementation of tasks specified in the
income and expenditure plan adopted at the borough, local government level.
Proper expenditure of the financial resources at a local government’s disposal,
enriches the resources of common good and also creates a safe level of disposal
of these resources. The properly developed technology of spending money
and the public procurement procedure specified in legal regulations’, for undertak-
ings related to the disposal of a specific financial resource, aims at rationalisation
and stabilisation in the area of local finance. It also ensures the security of local
financial resources threatened by the need to seek additional resources as an own
contribution to investment undertakings financed from European Union funds?.
The use of public procurement procedures and, above all, their transparent presen-
tation, guarantees the security of local financial resources, as it translates into social
control and social responsibility. In this paper, research using Internet resources
in the form of Public Information Bulletins (BIPs) for recent years has been carried
out, mainly of local governments of cities and boroughs in Poland. The aim of the
study is to indicate, in the system of the law in force, the areas of positive and nega-
tive functioning. Improper functioning of public procurement may translate into
a crisis of local financial resources, including the observed excessive debt in banks,
which violates the financial security of local government and its members.

Importance of public procurement in creating
financial security of public sector organisations

An efficiently managed state is characterised by the high awareness and convic-
tion of the citizens about the need to pay public tribute to the central and municipal
or borough budgets. This conviction is also a result of positive assessment of the

! Ustawa z dnia 29 stycznia 2004 — Prawo zamowien publicznych, wczeéniej ustawa
z dnia 10 czerwca 1994 roku o zamoéwieniach publicznych.

2 Cf. Nogalski B, Koztowski A.J, Czaplicka-Koztowska 1.Z, Financial Security of the public
sector versus the indebtedness of local self-government. Internal Security, 2018,Vol. 10, Issue 1.
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administrators of these resources directing them to the implementation of socially
desired and accepted tasks. Therefore, it can be assumed that the amount of rev-
enues of the public sector depends on the attitudes of citizens shaped by those
in power at each level. If these resources are improperly disposed of, they may
change and form a negative assessment, which may lead to a procedure of unreg-
istered money circulation and a search for opportunities not to pay public tribute
or even corruption, nepotism or protection?. In this area, the answer to the question
of what is the reason for a decrease or increase in income and also the character-
istics of using public financial resources should be sought. Therefore, the public
procurement system can be analysed and evaluated within the causes and effects
that translate into the attitudes of citizens, and also those of the administrators
of these financial resources. Within the causes, we have, above all, an incorrectly
or properly structured law, so an incorrectly or properly structured system affect-
ing the procedures and behaviour of the administrators of public funds and also
the behaviour of citizens and suppliers of all kinds of products to the public sector.
An improperly structured system of public procurement, hence, on the one hand,
the illegibility of many decisions, the complexity of procedures, and the frequent
volatility of the law, and on the other hand, the lack of consistency in adopting
transparent procedures, leads to pathologies in the management of public finan-
cial resources. A properly constructed system of public procurement results from
the state’s activity in spending public funds and translates into the assessment
of decision-making bodies at every level in the structure of state management. The
needs of the public sector are growing rapidly, and recent years, in connection with
the implementation of projects co-financed by the European Union*, have brought
about an intensification of public sector organisations’ undertakings aimed primar-
ily at the development of communication infrastructure, municipal infrastructure
including, among others, sewage systems, and local roads, as well as investments
in the area of education and culture. The huge size of the public procurement mar-
ket is evidenced by the fact that in 2017, the value of contracts awarded in Poland
under Article 22(2) of the Public Procurement Law was more than PLN 163 billion°.
Spending public money has always generated interest among all those who
contribute to the public purse. In order to prevent the spending of public funds
in a hasty, ill-considered or even dishonest way, procedures have always been
sought to prevent these phenomena. Therefore, a system has been created to regu-
late the way public sector organisations award contracts, with the aim of ensuring
the most beneficial use of public financial resources. This system is supposed
to guarantee the contractors of tasks for the public sector a selection procedure
based on substantive criteria and not on unchecked or even unclear preferences

3 Cf. Koztowski A.J, Czaplicka-Koztowska 1.Z, Swirska A, The Phenomenon of Corruption
in Public Sector Organizations. Local Government Case Studies from the Warmia and Mazury
Regions of Poland. Hyperion International Journal of Econophysics & New Economy, 2016, Vol.
9,Issue 1, pp. 117-141.

4 Cf.KoztowskiA.J,Czaplicka-Koztowskal.Z,AnnaR,Wykorzystaniefunduszy UniiEuropejskiej
a zadtuzenie samorzaddw gminnych, [in:] Studia Mazowieckie, 2017, XI/XXVI, No. 1, pp. 29-42.

* Sprawozdanie Prezesa Urzedu Zamoéwien Publicznych o funkcjonowaniu systemu
zamowien publicznych w 2017 Warsaw, czerwiec 2018 r. Electronic source: https://www.uzp.
gov.pl/, accessed: 22.01.2019.
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developed by representatives of public administration. However, not only public
administration bodies are obliged to apply the provisions on public procurement,
but also other entities more or less dependent on the state, as well as private enti-
ties, if they somehow participate in spending public funds, or enjoy special rights
granted by the state®. It should be stressed that the distinguishing feature of public
procurement compared to other civil contracts is that they are performed in the
public interest and financed by public funds’.

When analysing the use of public financial resources in territorial self-
governments, and especially boroughs, it is necessary to pay attention not only
to the procedures aimed at the rational use of these resources, but also at the impact
of these procedures on the general education of citizens about money and public
financial resources. It should be stressed that financial management in a borough
is a complex process consisting of making various and interrelated decisions
and actions by their constituent and executive bodies to maximise the economic
and social effects in accordance with the adopted current and strategic goals.
Therefore, it is not only financial administration, but also conducting financial policy
and budget management of a management oriented unit. Such management
is characterised by self-governments with professional staff, using a wide range
of instruments in the form of development strategies, long-term programmes
and investment plans, budget forecasts, financial assembly of investments, credit-
worthiness and financial liquidity of the self-government unit. The essence of such
professionalism is making decisions depending on the changing external and inter-
nal conditions of the local government unit’s functioning®. When managing local
financial resources in the area covered by public procurement, it is necessary, above
all, to comply with the legal standards set out in the Act on Public Procurement.
The basic form of spending money from the commune budget is a tender for
the performance of a given service or purchase of the indicated product. Conduct-
ing such a procedure should be based on the principle of transparency, which
should strengthen the principle of openness (disclosure of the entire procedure
in the BIP), legalism (proceedings in accordance with the law) and then the principle
of writing and using the Polish language, the principle of impartiality and objec-
tivity, equal treatment, and finally the principle of limited and unlimited tender.
Adhering to these principles reduces the risk of corrupt practices and also reduces
the risk of allegations of misspending public money®. This is why, above all, the prin-
ciple of transparency, which requires that a clear public procurement procedure
be conducted, is a condition for ensuring the correct course of proceedings aimed
at selecting the most advantageous offer. Non-compliance by the contracting
authority, and hence the disposer of public financial resources, with the standards
expressed in the regulations defining the rules for spending public funds may have

¢ Cf. MiemiecW, Zagadnienia finansowo prawne zamoéwien publicznych w dziatalnoscijed-
nostek samorzadu terytorialnego. Prawnicza i Ekonomiczna Biblioteka Cyfrowa. Wroctaw, 2013.

7 Wielonski M, Realizacja interesu publicznego w prawie zamoéwien publicznych. Warsaw,
2012, p. 155 ff.

8 Koztowski A.J, Czaplicka-Koztowska 1.Z, Transparentnos¢ zarzadzania finansami lokal-
nymi, QNT Systemy Informacyjne. Cracow, 2014, pp. 40-41.

° Sroka J.M, Odpowiedzialnos¢ spoteczna sektora publicznego w procesie zamowien
publicznych, Uniwersytet Ekonomiczny we Wroctawiu. Wroctaw, 2013, p. 215.
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negative effects in the area of local development. It may also translate into a viola-
tion of public finance discipline and, as a consequence, into proceedings that will
involve criminal liability™.

The systemic transformation initiated in 1989 also covered the area of public
sector financial management, including public expenditure. In the procedure
aimed at introducing the principles of rational management characterising modern
social and economic systems to the management of public financial resources, it is
possible to distinguish first of all the public finance reform preceding the public pro-
curement reform. The first step was the enactment of the Budget Law Act of January
5, 1991, which defined the general principles and mode of collecting the financial
resources covered by the state budget and borough budgets and allocating those
resources to financing tasks resulting from the functions of the state and borough'.
It was only 3 years later that the Public Procurement Act was adopted', which was
amended by the Public Procurement Law of 29 January 2004%. In the area of public
resources management and the changes that took place after 1989 in the area
of disposing of public finances, it is necessary to indicate the adoption of the Act
of 26 November 1998 on public finances', reforming the management of public
financial resources and, above all, the Act of 6 September 2001 on access to public
information™. The idea of the Act on access to public information was to make
public the procedures related to the collection and spending of public financial
resources, which was to be a guarantee to prevent cases of improper management
of these resources.

Since the adoption of the current public procurement law in 2004, it has under-
gone so many changes that it was decided to publish the consolidated text of the
law'. Such a large number of changes indicate the imperfection of the existing solu-
tions and it should be believed that further changes shaping the principles of public
procurement will take place in the near future. It may be assumed that the detailed
provisions of the Act in the face of the changing world and the principles shaping
relations between people and organisations will lead to further changes in public
procurement law. The definition of the principles of awarding public contracts
in Chapter 2 of the Act, due to the lack of transparency, and therefore open-
ness and legibility in proceedings, makes the provisions of this Act very flawed.

1© Rekomendacje postepowan antykorupcyjnych przy udzielaniu zaméwien publicznych.
Centralne Biuro Antykorupcyjne. Warsaw, 2014.

" Ustawa z dnia 5 stycznia 1991 roku Prawo budzetowe, Dz.U. 1991, No. 4, item 18,
amended the Budget Law passed on 3 December 1984.

12 Ustawa z dnia 10 czerwca 1994 roku o zamdwieniach publicznych, Dz.U. 1994, No. 76,
item 344.

13 Ustawa z dnia 29 stycznia 2004 roku Prawo zaméwien publicznych, Dz.U. 2004, No. 19,
item 177 — tekst jednolity, Dz.U. 2018, item 1986, 2215.

4 Ustawa z dnia 26 listopada 1998 roku o finansach publicznych, Dz.U. 1998, No. 155, item
1014 amended by the Public Finance Act of 27 August 2009, Dz.U. 2009, No. 157, item 1240.

1> Ustawa z dnia 6 wrze$nia 2001 roku o dostepie do informacji publicznej, Dz.U.2009, No.
112, item 1198.

6 Warsaw, 16th October 2018, item 1986: Obwieszczenie Marszatka Sejmu Rzeczypospo-
litej Polskiej z dnia 3 pazdziernika 2018 w sprawie ogtoszenia jednolitego tekstu ustawy
— Prawo zamoéwien publicznych.
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It is indisputable that such principles as maintaining fair competition and equal
treatment (Article 7 paragraph 1), openness of the procedure (Article 8 paragraph
1) and conducting the procedure in writing (Article 9 paragraph 1) and in Pol-
ish (Article 9 paragraph 2) form the basis for the procedure aimed at selecting
the most advantageous tender, provided that these provisions are strengthened
by the transparency of procedures. At present, the greatest disadvantage of the
Actin force is the recognition of the most advantageous offer as, first of all, the one
which presents the most advantageous balance of price or cost (Article 2.2.5) and,
as research indicates, most often it is the price or cost which determines the selec-
tion of the most advantageous offer.

Public procurement in Poland is a very important element of economic and social
reality, as in 2017, according to the Public Procurement Office, it accounted for
about 8.23% of the gross domestic product. At the same time, the value of public
contracts awarded at that time amounted to PLN 163.2 billion and the total number
of contracts amounted to almost 140,000, 86% of which were contracts under
open tenders. Compared to the previous year, this was an increase of over 4%. The
category of construction works, on the other hand, accounted for 44% of the value
of contracts awarded under this procedure”.

Table 1. Public procurement by modes in 2014-2017

Procurement mode Years / percentage of orders
2014 2015 2016 2017
Open tender 82.19 83.39 81.80 86.10
Restricted tender 0.74 0.83 0.70 0.40
Negotiations with announcement 0.08 0.07 0.05 0.05
Competitive dialogue 0.01 0.01 0.01 0.02
Negotiations without announcement 0.21 0.13 0.10 0.14
Free-handed order 13.42 11.75 13.42 9.67
Price inquiry 3.14 3.55 3.59 3.29
Innovation Partnership - - 0.00 0.01
Electronic bidding 0.21 0.27 0.33 0.32

Source: Sprawozdanie Prezesa Urzedu Zamoéwien Publicznych o funkcjonowaniu systemu
zamoéwien publicznych w 2017 r. Urzad zamowien Publicznych, Warsaw 2018, p. 34.

The close link between public procurement and the public interest, which
is rooted in the existence of public finances and public funds, should be stressed
as a direct systemic and legal premise for public procurement law to apply. The
use of public financial resources takes place according to various principles
and rules defined in the law which differ from the private sector. The introduction
of public procurement institutions, specific for spending public money, is a result

7 Sprawozdanie Prezesa Urzedu Zamoéwien Publicznych o funkcjonowaniu systemu
zamowien publicznych w 2017, Urzad zamdwien Publicznych. Warsaw, 2018.
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of these differences. On the other hand, the purpose of expenditures made under
the public procurement procedure is or should be in the public interest, because
the funds are drawn from public sources of income. It is also necessary to stress
the importance of public procurement institutions in the area of financial security,
ensuring the proper use of public financial resources and preventing financial
crimes occurring in the area of relations between the buyer and the seller. It is in the
area of spending public financial resources, including the planning and construc-
tion procedure, that the cause of pathology in public procurement and rational use
of these resources can be seen.

Analysis of public procurement
procedures in local governments

The subject of the study is the analysis of procedures for selecting the most
advantageous offer on the basis of information published in Public Information
Bulletins on the websites of borough offices. The analysis was mainly based on infor-
mation published in the Public Information Bulletins on the websites of selected
boroughs. The analysis referred not only to documents related to the procedure,
but also analysed resolutions and executive acts of local self-government bodies
relating to the management of local financial resources, including in particular
annual budget plans and reports. The basic subject of the study was the analysis
of the public procurement procedure, with particular attention paid to transpar-
ent access to all documentation related to the selected investment project or to
public procurement in general. According to the Act on Access to Public Informa-
tion, everyone has the right to information, and public authorities and entities
which perform public tasks are obliged to place public information in an official
ICT publication, called the Public Information Bulletin™. In search of an answer
to the question of whether the most advantageous offer was selected, an attempt
was made to analyse the procurement procedure, including first of all the proto-
cols showing the decisions taken and also the agreements defining the rules for
the execution of the public contract. As part of the analysis of the selection of the
most advantageous offer, the financial values presented in the public contract
were analysed, as well as the type and location of the public contractors. The
characteristics of the selection of public procurement procedures presented in the
Public Procurement Law were also analysed. The analysis shows that in selecting
the contractor, the open tender procedure was used first and foremost.

It was important from the point of view of the conducted research to determine
the research methodology, including the rules that were applicable to the persons
selected and prepared to conduct the analysis. Due to the fact that these were
officers of uniformed services, contact with employees of offices and organisations
representing the parties to the public contract was prohibited. Those conduct-
ing the research were prepared to carry out the analysis; in particular, they were

8 Art. 8 ustawy z dnia 6 wrzesnia 2001 roku o dostepie do informacji publicznej, Dz.U.
2018, item 1330, 1669.
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introduced to the knowledge of public procurement, public finance and openness
in public management. The basic source on the basis of which the analysis of pub-
lic procurement was conducted was the Public Information Bulletins, including
the documents describing individual stages of the public procurement procedure
and the documents specifying the financial management and staffing levels,
especially the qualifications of the persons employed on the part of the ordering
party. The aim of the study was to indicate the characteristics of the public pro-
curement procedure and, in particular, transparency, which translated into easy
access to documents that were legible and comprehensible to recipients (borough
inhabitants). The analysis rejected all suggestions relating to obvious examples
of infringements of the law and procedures that might indicate a pathology in the
management of public financial resources. Therefore, the research problem referred
to the transparency of management and not to pathology defined as corruption,
nepotism, or protection in the area of public procurement.

The result of the analysis (Table 2) of public finance management in public pro-
curement procedures is the identification of many weaknesses in the presentation
of documents on the Public Information Bulletin website. First of all, the following
was found:

— illegibility of many documents, complexity and incomprehensible financial
and accounting language presented in financial documents, in the whole
public procurement procedure from the moment of entry in the income
and expenditure plan to the report on budget implementation;

— lack of many documents characterising and describing the different stages
of public procurement, including decisions by management and bodies with
public financial resources;

— the dominance of the financial criterion (price) in the award of the contract
and less attention paid to the quality, timeliness and guarantees of the
product, service or investment delivered (in one municipality, the offer
to transport children was won by a company with old cars that had the mini-
mum technical conditions for transport safety, quality and timeliness);

— errors in some documents and their lack of correction on the PIB website;

— tender of only one bidder, so there was no competition (in one case, it was
found that the municipal company, and therefore the contracting authority
of the public contract, had won);

— PIB often failed to find the documents defining the various stages of public
procurement;

— illegible plans of revenues and expenditures of boroughs, local-governments
and organisations performing tasks in the area of the public sector, resulting
in the lack of clear information on planned projects whose implementation
requires the use of one of the public procurement procedures;

— existence of apparent transparency, placing documents in a way that makes
them difficult to read, the lack of document titles in the PIB and limiting one-
self to numbering in the nomenclature, which makes it necessary to browse
through countless documents, which, with the slow speed of the PIB web-
site, creates difficulties in accessing information;

— selection of a contractor based on a formally defined price makes local
companies in a commune providing a service, product or investment often
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lose out to monopolists in the area of specific tasks — in fact, such an offer
is more expensive for the commune when one takes into account the local
budget revenues from taxes and fees of the local company;

amount specified in the announcement is often underestimated, which
leads to renegotiation of contracts in the course of the task — usually, in such
a case, there is no clear justification for choosing such an offer and the legiti-
macy of changes in the contract and the price of the task;

short deadline for selecting a contractor, which in the case of investment
tasks carried out over a longer period of time (e.g. road, infrastructure or bor-
ough real estate projects) raises suspicion of price collusion as well as a lack
of information about undertakings preceding the investment project (previ-
ously prepared plans, projects, cost estimates, etc.);

public procurement proceedings often show an insufficient state of knowl-
edge of those who decide and make decisions, especially when it relates
to the latest technologies on which the final product will be based;

most often, there is a lack of justification for the execution of the task
and a reduction of the decision to the lowest price;

observations of the construction works performed, especially on local roads,
indicate inadequate decisions within the scope of the guarantee of the works
performed ( It often starts again soon after the road is completed, repaired
or modernised).

Table 2. Subject of the public procurement in selected boroughs

Lp. Borough Subject of the order ( procurement)
1 | Belchatéw iﬁzacigt(;fggac;éer 40-year-old car for over PLN 230,000 for
2 |Biatystok street lighting
3 |Bytom school playground
4 | Checiny building of a fire station
5 |Chrzanéw rebuilding of a pavement
6 | Czarnkéw rebuilding of a road
7 |Dobra rebuilding of a street
8 | Duszniki transfer of children to school
9 | Gdansk ;T;i?:g:jnt based on citizens’ budget — bicycle racks
10 | Gliwice equipment purchase for a Rescue Centre
11 | Gniezno cemetery parking
12 | Grabéw rebuilding of a borough road
13 | Grudziadz construction of public transport infrastructure
14 | Janow winter road maintenance
15 | Kaczory modernisation of a kindergarten
16 | Kostrzyn Wielkopolski | sports hall
17 | Koscian sewerage system
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18 | Krotoszyce road reconstruction

19 | Krotoszyn thermomodernisation of a daycare centre

20 |Kunice road surface repair

21 | Kutno sewerage system

22 |Lubicz transfer of children to school

23 | Lubon waste collection and disposal

24 |Lodz materials promoting the voivodeship

25 |Nowy Sacz thermomodernisation of a school — project development
26 | Oborniki Slaskie purchase of a fire engine

27 | Ostroteka rebuilding of a street

28 | Pabianice air conditioning of a wedding hall

29 | Piensk playground

30 |Piotrowice street lighting

31 | Przodkowo reconstruction of a borough road

32 |Przysucha district road renovation

33 | Pszczew road reconstruction

34 |Pszéw property value assessment

35 | Rokicina reconstruction of a water supply system

36 | Rozprza road renovation

37 | Siemianowice Slaskie | playground

38 | Sosnowiec Installation of light signals near a school

39 | Stara Biata building of a new borough road

40 |Starogard Gdanski street reconstruction

41 |Steszew borough road

42 |Swarzedz purchase of a fire engine

43 |Srem school sports field

44 | Swidnik parking lot

45 | Swiecie nad Osa road reconstruction

46 |Turek pavement reconstruction

47 | Warlubie district road reconstruction

48 |Warszawa PG Wodnej Wody Polskie — purchase of computer software
49 | Wilamowice purchase of a lightweight rescue and firefighting vehicle
50 |Witkowo road reconstruction

51 | Wiadystawow waste

52 |Wojciechow street lighting

53 [Wolsztyn reconstruction of training and recreation facilities
54 | Zamos¢ building of a new road

55 | Zyrakow historic manor house renovation

Source: own research results
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Pursuant to the Act on Combatting Unfair Competition of 16 April®, an entity
ordering the performance of a specific task, including local government, is obliged
to reject an offer if its submission constitutes a manifestation of unfair competi-
tion within the meaning of the provisions on combatting unfair competition or if
the offer submitted contains an abnormally low price in relation to the subject of the
order. The local government must also reject an offer if the action of the competitor
is in conflict with the law and good practices constituting a threat or infringement
of the interest of another entrepreneur or customer. The area of public expenditure,
due to the lack of transparency in planning and reporting on the implementation
of financial plans, is exposed to many temptations aimed at creating procedures
that deplete public resources and enrich persons and entities in an unauthorised
manner. In the case of public procurement, prohibited vertical agreements may
occur, the purpose (direct or indirect) of which may be to set prices (price collusion)
and other products of purchase or sale (services)®. The purpose of such a price col-
lusion may also be to restrict or control the production of services or sales, as well
as technical progress or investment?'. Price collusion may also occur within local
governments, especially borough authorities??. It should be stressed that restrictive
agreements have a negative impact on the market, its participants and consumers
by regulating prices (growth, stabilisation, timing, rebates and level of differentia-
tion depending on the market), service quotas and market shares, market sharing
and customer allocation®. Undertakings entering public procurement contracts
are more likely to agree on joint and profitable decisions than to take economic
action alone, which is exposed to high risk?. Irregularities in the implementa-
tion of public expenditure carried out using the procedures set out in the Public
Procurement Law may be evidenced by the poor quality of the task performed,
the short time between the announcement of the tender and its award, a small
number of companies joining the tender and also low qualifications of persons
conducting or supervising the tender procedure.

Conclusions — Recommendations

Analysing the research problem undertaken in the study, relating to the proper
management of public financial resources on the expenditure side and procedures
implemented primarily on the basis of the public procurement law and the law
defining openness and access to public information, the lack of compliance by local

1% Ustawa z 16 kwietnia 1993 roku o zwalczaniu nieuczciwej konkurencji. Dz.U. 2018, item
1330, 1669.

2 Klenowska K, Porozumienia ograniczajace konkurencje, [in:] Powatowski A (Ed.),
Leksykon prawa konkurencji. 100 podstawowych poje¢. Warsaw, 2010, p. 214.

21 Jurkowska-Gomutkowska A, Zakaz porozumien ograniczajacych konkurencje, [in:]
Skoczny T (Ed.), Ustawa o ochronie konkurencji i konkurentéw. Warsaw, 2014, p. 269.

22 Wojtczak D, Porozumienia wertykalne. Warsaw, 2013, p. 10.
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governments and public sector organisations with the basic principle of access to pub-
lic information should be stressed above all, which is readability (comprehensibility
by citizens) and easy accessibility on the Public Information Bulletin website. Therefore,
the basic reasons for the defects in the Polish public procurement system are primarily:

— Lack of transparency in the management of public finances, especially
the establishment of clear revenue and expenditure plans at the lowest level
in the state management structure;

— lack of unfettered access to public information, especially decisions and pro-
cedures in the area of using public financial resources;

— low qualifications of managers in the area of the public sector, especially
in the area of financial management, which results from an improperly
defined and functioning incentive system;

— low level of knowledge about money, finances and especially public finances
of citizens, which results from improperly implemented, starting from pri-
mary school, curricula, which translates into the inability to read financial
plans and procedures, and thus the possibility of exercising social control
over the performance of tasks by public sector organisations.

Such a system of public procurement and management of public financial
resources makes it possible for weak companies to win, offering technologically
obsolete services and investments with a short guarantee period, as exempli-
fied by continuous and frequent repairs of newly built roads. Therefore, in order
to improve the principles of managing public financial resources, it is necessary
to implement transparent procedures based on clear documents specifying
the various stages of the public procurement procedure. Changes in public pro-
curement law should aim at:

— Moving away from the decisive role of the formal price dimension in the
selection of a contractor in favour of final effectiveness (not everything that
has a lower price is cheaper, e.g. execution of a more expensive public con-
tract by a local company accrues benefits in the form of income to the local
budget from particular taxes, and a higher investment price should translate
into a long period of failure-free operation);

— pay attention to the as-built guarantee period, especially for road and munic-
ipal infrastructure — at present, modernisation or renovation is often carried
out after 5-10 years;

— creating a central register (website) of public procurement and placing all
announcements there, and their placement time should not be shorter
than 2 weeks (creating a central office or strengthening the current Public
Procurement Office to conduct ongoing supervision over public procure-
ment procedures and especially their readability);

— make sure that every citizens’ enquiry ends with a clear answer and that
any lack of an answer or delay ends with a disciplinary or financial penalty
and even dismissal from office;

— implement legible budgets by activity based primarily on objectives
and measures of public expenditure, which will increase the efficiency of the
use of financial resources in public procurement;

— extending the time for submitting offers (number of days between the date
of announcement of the tender and the last day of submission of offers)
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and the time for taking a decision (number of days from the last submission
of an offer to the date of announcement of the outcome of the procedure
— e.g. up to 2 weeks), the number of certificates required from tenderers,
the description of the contract (number of characters in the description),
the qualifying criteria used (number of characters in the description), increas-
ing the role and number of non-price criteria used for evaluating offers
and striving for at least 2-3 tenderers to participate in each contract.

In order to ensure the proper use of local financial resources, including increasing
the level of security of the local budget, it is necessary to take measures to eliminate
the phenomena which generate the risk of fraud in public procurement. Therefore,
the most important measure is to implement transparency in the decision-making
procedure for selecting the most advantageous offer. Transparency of the pro-
cedures will lead to the assessment of citizens and also supervisory bodies of the
properties of managing public financial resources.
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Streszczenie. Przedmiotem opracowania jest analiza procedur zwigzanych z wytonieniem najkorzystniejszej oferty w procesie
okreslonym prawem zamdwieri publicznych. Wskazujqc istote problemu w obrebie zarzqdzania publicznymi zasobami finansowymi,
2wrdcono przede wszystkim uwage na rozstrzygniecia prawne, ich wielos¢ zmian od uchwalenia pierwszej ustawy w 1994 roku
oraz na istote zarzqdzania publicznymi zasobami finansowymi w otaczajqcej nas rzeczywistosci. W oparciu o analize zasobow
internetowych wybranych losowo ponad 50 samorzqddw terytorialnych, gtéwnie gminnych, dokonano oceny transparentnosci
postepowari o udzielenie zaméwieri publicznych. Tym samym, w odniesieniu do poszczegdlnych gmin, wykorzystano metode
studium przypadku i analizy eksperckiej w naukowej ocenie ziawiska zaméwien publicznych. Nastepnie na podstawie literatury
oraz analizy otaczajqcej rzeczywistosci wskazano zmiany, ktorych wprowadzenie usprawni zamdwienia publiczne. Wyniki
badan w poszczegdlnych gminach postuzyty do zdiagnozowania problemu badawczego odnoszqcego sie do transparentnosci
W postepowaniu o zamdwienia publiczne i osiggniecia celu, jakim byto wypracowanie diagnozy stanu i propozycji zmian
zapewniajqcych podniesienie poziomu wykorzystania publicznych zasobdw finansowych. Przyjeto w opracowaniu, Ze wtasciwe
zarzqdzanie publicznymi zasobami finansowymi w obszarze wydatkow, szczegélnie objetych prawem zamdwien publicznych,
eliminuje nadmierne zadtuzenie i tym samym tworzy bezpieczeristwo w obszarze lokalnych zasobéw finansowych. W koricu
opracowania zaprezentowano rekomendacje zmierzajqce do wyeliminowania stwierdzonych nieprawidtowosci w rozwigzaniach
prawnych oraz funkcjonujqcych procedurach zaméwien publicznych.
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Zusammenfassung. Gegenstand der vorliegenden Studie ist die Analyse von Verfahren zur Auswahl des besten Angebots in dem
im Vergaberecht festgelegten Prozess. Um das Problem im Bereich der Verwaltung der dffentlichen Finanzmittel zu verdeutlichen
wurde vor allem auf die rechtlichen Ldsungen, d.h. auf die Anzahl der Anderungen seit der Verabschiedung des ersten Gesetzes
im Jahre 1994 und auf das Wesen der Verwaltung der dffentlichen Finanzmittel in der umgebenden Realitdt hingewiesen. Die
Transparenz des dffentlichen Beschaffungswesens wurde auf der Grundlage einer Analyse von Internetressourcen bewertet,
die nach dem Zufallsprinzip von mehr als 50 territorialen Selbstverwaltungen, hauptsdchlich von Gemeinden, ausgewdhlt
wurden. In Bezug auf einzelne Gemeinden wurde daher bei der wissenschaftlichen Bewertung des Phdnomens des dffentlichen
Beschaffungswesens die Methode der Fallstudie und der Expertenanalyse verwendet. Auf der grundlegenden Literatur sowie der
Analyse der umgebenden Realitit wurden dann Anderungen angezeigt, deren Einfiihrung das dffentliche Beschaffungswesen
verbessern wiirde. Die Ergebnisse der Forschung in einzelnen Gemeinden wurden verwendet, um das Forschungsproblem
im Zusammenhang mit der Transparenz in dffentlichen Beschaffungsverfahren zu diagnostizieren und das Ziel zu erreichen, eine
Diagnose des Staates zu entwickeln und Anderungen vorzuschlagen, die eine Erhiihung des Finsatzes dffentlicher Finanzmittel
gewdhrleisten. In der Studie wurde davon ausgegangen, dass eine ordnungsgemdfSe Verwaltung der dffentlichen Finanzmittel
im Bereich der Ausgaben, insbesondere derjenigen, die unter das Gesetz iiber das dffentliche Beschaffungswesen fallen, eine
iibermdBige Verschuldung beseitigt und somit Sicherheit im Bereich der lokalen Finanzmittel schafft. Am Ende der Studie wurden
Empfehlungen vorgelegt, um die festgestellten UnregelmdlSigkeiten bei rechtlichen Losungen und die funktionierenden Verfahren
fiir das dffentliche Beschaffungswesen zu beseitigen.

Pe3tome. Llenvio Hacmosujel cmamsU A675emcs aHau3 npoyedyp, CA3aHHbIX C 86160poM HauGosee 8b1200H020 NPeOoXeHUs
8 pamkax npouedyps, npedycmomperHol 3aKoHOM 0 20¢ydapcmeerHbix 3akynkax. C Yesiblo nokaame CyuwHocms npo6aemel
8 (chepe ynpassieHus 20CydapcmeeHHbIMU PUHAHCOBLIMU PeCypCamu, 8 Nepayro 04epeds, PACCMAampuBantcs 3akoHodamesbHle
DewleHus, KOUYeCmao BHeCeHHbIX U3MeHeHul ¢ MoMeHMa NPUHAMUS Nepeo2o 3akowa 6 1994 200y, a makxe CywHocmb
ynpassieHus 20CydapcmeeHHbIMU (PUHAHCOBLIMU Pecypcamu ¢ y4emom okpyxarouwel deticmaumensHocmu. Ha octoge
AHATIL3a UHMePHeM-Pecypeos cgbittie 50 MeppumopuUabHbIX 0p2aHos CamoynpassieHus], 8 0CHOBHOM 2MUHHbIX, OMOGPAHHbIX
8 C/1yyatiHoM NopAOKe, NposedeHa oyeHKa MpacNapeHmHocmu Npouedyp 20cydapcmeeHHbiX 3akynok. B céssu ¢ smum, npu
HayyHOL OYeHKe CyujecmeosaHus (heHoMeHa 203aKynoK omOesbHbIX 2MUH GbiT LCNOMIb308AH MeMO0 U3yyeHUS KOHKPeMmHo20
C1y4as U SKCNEPMHO20 AHANU3A. 3aMeM, HA 0CHOBe IUMEPAamypbI U GHANU3A cylecmaytoujeli delicmaumenbHocmu onpedens-
10MCA U3MeHeHUs, 8HedpeHue KOMOPbIX NOBLICUM SP@eKMUBHOCMb 20¢3aKYNOK. Pe3ybMmame! Uccedo8anus, nposedeHHo20
8 2MUHaX, Gbiu UCNOML308AHbI O/ onpedeneHus npo6eMbl, (BA3aHHOL € NPO3PAYHOCMBIO NPOYeDYp 20CYOaPCMBEHHbIX
3aKynok, a makxe 015 00CMUXeHUs Yesu, Komopas CoCmosAna 8 CywecmayIoyux npouyedyp, d Makxe 803MOXHbIX U3MeHeHUL,
HANPagJIeHHbIX HA N0BLILIEHLE YDOBHS UCNOMb30BAHUA 20CYDaPCMEBEHHbIX YUHAHCOBbIX pecypcos. B cmambe npednoniaeaemcs,
4Ymo HadexatLjee ynpassieHue 20cyOapCMBeHHbIMU (IUHAHCOBLIMU Pecypcamu 8 06Aacmu pacxodos, 0CobeHHo memu, Komopsle
npedycmompersl 3aKOHOM 0 20CyOAPCMBEHHbIX 3aKYNKAX, UCKTKYaem Ype3MepHyk0 3a00KeHHOCMb U Mem cambiM co3daem
GesonacHocme 8 06/1ACMU MeCMHbIX (PUHAHCOBLIX Pecypcos. B KoHue cmameu U3/oxKeHb! pexoMeHOayuu No ycmpaxeHuo
BbIABTIEHHbIX OUIUGOK 8 3AKOHOOAMENbCMBE U NPOYedyPax 20Cy0apCmeeHHbIX 3aKyNoK.
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