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Abstract: The paper contains analysis of the legal 
relationships that constitute the basis of museum objects’ 
conservation. In the introductory part a brief presentation 
of the essence of conservation as a process always aimed at 
the object’s good is contained. It is reminded that views on 
a creative effect of conservation projects have already been 
well rooted in the doctrine. The basic topic of considerations 
is the legal analysis of an Employment Contract and Civil Law 

Contract to conduct conservation. It is the two, analysed in the 
perspective of museum objects’ conservation, that are of major 
importance for museum practice. Furthermore, employee’s 
piece of work resulting from museum objects’ conservation 
is analysed as a creative activity of individual nature. The 
specificity of a Contract to Conduct Conservation is presented, 
which has been qualified as a mixed contract, combining 
elements of a Specific-Task Contract and Deposit Contract.

Keywords: museum object’s conservation, conservation creativity, employee’s piece of work, mixed contract, contract 
to conduct conservation.

When thinking of conservation of museum exhibits we 
certainly hardly ever wonder what legal relationship should 
constitute grounds for its implementation. Meanwhile, this 
issue is of major importance for the proper safeguarding 
of the interest of the museum that owns the museum 
exhibits on which conservation is conducted. In museum 
practice conservation of museum objects can be performed 
as part of Employment Contract, namely by the specialists 
employed at the museum, or in compliance with a Civil Law 
Contract to Conduct Conservation.

Conservation of museum objects is understood as a set 
of measures and actions aimed at safeguarding the tangible 
structure of those assets which are carriers of non-tangible 

values, as well as actions meant to stop the processes 
of their destruction.1 In the theory of conservation a 
distinction has been made between remedial and preventive 
conservation. The first is defined as the protection, 
strengthening of the matter, and its preservation by making 
it resistant to damaging factors. Meanwhile, preventive 
conservation is understood as preventing destruction 
processes by appropriate care, safe use, and educational 
activity.2 In the process of conservation of great importance 
is so-called conservation planning conservation design.3 
What we read in the Venice Charter is that it is essential to 
the conservation of monuments that they be maintained on 
a permanent basis.4 Meanwhile, Iwona Szmelter reminds 



38 MUZEALNICTWO 60

that the essence of conservation is maintaining the utmost 
respect for the monument’s original substances and all of 
its tangible and non-tangible values.5

The importance of conservation cannot be overestimated. 
Without it, the preservation of cultural goods for future 
generations would in most cases be absolutely impossible. 
When talking of museum exhibits, conservation, too, is of 
key importance, since it constitutes one of the pillars of 
museum’s mission. What is more, conservation of museum 
collections was made a statutory obligation of museums 
formulated by the Legislator explicitly in Art. 2.4 of the Act 
on Museums of 21 Nov. 19966 (thereafter AM). The present 
paper aims at a legal analysis of the Employment Contract 
and Civil Law Contract to conduct conservation. The goal 
of the analysis will be to reveal characteristic elements of 
the analysed contracts, which in turn, will lead to defining 
what provisions they should contain in order to properly 
safeguard the legal interests of museum as the owner of 
the museum exhibits.

Conservation of museum exhibits as 
creative activity of individual nature
The considerations searching for the legal grounds to 
perform conservation should be preceded by the question 
whether conservation of museum exhibits should be 
classified as creative activity of individual nature in the 
understanding of the Act on Copyright and Related Rights of 
4 February 19947 (thereafter AC). The issue is not new, since 
it has already constituted the topic of doctrine’s analysis. 
All we thus have to do is to refer to the existing detailed 
studies,8 bearing in mind the fact that assessment should 
never be of general nature, but should always take into 
consideration circumstances of the specific case. However, 
one can agree with Wojciech Kowalski who emphasizes that: 
Conservation consists in undertaking various, sometimes 
complicated actions, yet even assuming that these contain 
a certain number of non-creative measures of purely technical 
character, they all serve the accomplishment of one planned 
goal which is usually of unquestionably creative character. 
Since it is all about the implementation of a certain 
aesthetical concept, grounded in the earlier investigation of 
the object, allowing to optimally expose its values. (…) From 
the legal point of view, the entirety of these measures can 
be qualified as work, although each case has to be judged 
individually. What is decisive for the this judgment is the 
degree (…) of originality and individuality in conservator’s 
efforts’ outcome; at the same time, it seems that the most 
obvious assessment will be formulated in relation to the 
conservation of badly damaged items.9

Conservation of museum objects as an 
element of Employment Contract
The legislator clearly distinguished between specialists 
performing tasks related to collections’ preservation and 
conservation, including both non-movable and movable 
objects of tangible culture and nature (Art, 32.b.1.2 AM). 
In view of different qualifications and work experience, 
several conservation positions were listed (Art. 32b.2.1-5 
AM). Performing conservation as part of the scope of duties 

under Employment Contract is of impact for the museum’s 
legal situation, since creative effects of conservation 
efforts displaying individual nature can be qualified as 
employee’s piece of work.10 Thus the provisions of Art. 12 
AC are applicable. However, it has to be remembered that 
the work to be considered employee’s piece of work, has 
to be the result of employee’s employment relationship. 
What is not regarded as employee’s piece of work is the 
work created as a marginal result of performing employee’s 
scope of duties, or in relation to temporary or place-related 
performing of work.11 The created work must result from 
the employee’s commitment to perform specifically defined 
work including creative duties in the understanding of the 
Act on Copyright.12 The optimized solution allowing to 
dispel doubts is therefore a very precise formulation of the 
Employment Contract consisting in a detailed definition 
of the employee’s scope of duties.13 Thus provided all 
the legal conditions have been fulfilled, the status of the 
employee’s piece of work is connected with the employer’s 
title to obtain the author’s economic right to the work.14 
The provisions of Art. 12.1 AC are, however, of relative 
validity, which means that the employer and employee 
may decide that the effect of the transfer of all the author’s 
economic right to the work does not occur, and the rights 
in their entirety shall remain with the employee – author. 
Such a decision would obviously not benefit the museum 
– employer, but from the legal point of view is entirely 
acceptable. However, unless otherwise stipulated, that is, 
unless the Employment Contract has some provisions related 
to author’s economic rights to the work the employee is to 
create, author’s economic rights upon receiving the work 
are in compliance with the Act’s provisions transferred to 
the employer (Art.12.1 AC). It has to be emphasized that 
the Employment Contract does not stipulate the transfer of 
author’s economic rights to the employee’s piece of work.15 
The title to acquire these results exclusively from the Act 
(Art. 12.1 AC).16 However, the provisions of Art. 12.1 AC 
are not applicable if stipulated otherwise by the Act.17 The 
analysed provisions are decisive for employer’s acquiring 
the author’s economic rights to the employee’s piece of 
work only within the limits resulting from the purpose of 
the Employment Contract and the congruent intention 
of the parties. Therefore it is recommendable to include 
detailed decisions as for the purpose of the contract and 
the congruent intention of the parties in the Employment 
Contract. This can be achieved through identification of the 
fields of exploitation in which the employer may acquire 
author’s economic rights to conservation work in the 
Employment Contract. If this is missing in the Contract, it is 
assumed that of decisive importance is, first of all, the range 
of employer’s activity and the work’s purpose.18 Following 
these criteria with respect to conserved museum exhibits 
it should be assumed that unless the parties stipulate 
otherwise, it will be the museum as the employer who will 
acquire all the author’s economic rights to the work being 
a result of conservation work in all the fields of exploitation 
existing on the date of signing the Contract. Such a position 
is justified by the purpose of a conservation work which is 
incorporated into an already existing object owned by the 
employer – museum. A similar attitude was presented with 
respect to works in the form of photographs of museum 
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objects.19 However, the acquisition of the author’s economic 
rights by the employer to the employee’s piece of work 
does not occur automatically. The constitutive element 
of the rights’ acquisition is the acceptance of the work by 
the employer. It is only with this act that the legal result is 
put in effect (Art. 12.1 AC): the employer acquires author’s 
rights to the employee’s work. The principles for accepting 
employee’s work by the employer are in detail provided for 
in Art.13 AC. The Legislator provides that within 6 months 
of the delivery of the work, or within another time limit 
agreed by the parties, the employer has enough time to 
become acquainted with the work and decide whether he/
she accepts it without any objections, or conditions the 
acceptance upon making specific changes in the work, or 
whether he/she decides to reject the work. If beyond this 
statutory or contractual time limit the employer fails to 
notify the employee, it shall be considered that the work 
has been accepted without objections in the form that it has 
been delivered. Furthermore, it has to be emphasized that 
conservation of museum exhibits is a special situation. This 
boils down to the fact that the result of the conservator’s 
work is not an independent work, yet that it is fixed in the 
object that underwent conservation, which in its turn, 
constitutes a designatum of another work, created earlier. 
The object undergoing conservation is the property of the 
museum – employer. Finally then the object has to be given 
to the employer, and if the latter is not satisfied with the 
effect of the conservation that is the employee’s creative 
activity, the employer may call on the employee to introduce 
specified changes to the work fixed in the object that has 
undergone conservation. If the process repeats itself, and 
no desired effect is achieved, it has to be said that the 
employer may assign the conservation to another employee 
or commission it from an external entity. In this analysed 
situation the refusal to accept the work by the employer will 
consist in the demand to restore the object’s condition to its 
original one, namely before the conservation. Naturally, if 
such restoration under the given circumstances is possible.

In the case of the conservation of museum exhibits 
conducted on the grounds of Employment Contract, Art. 
12.3 AC will not be applicable, since as has been ascertained 
earlier, in that case the object that undergoes conservation 
is always owned by the employer. Simply because the object 
in question is a museum object. There is no need to transfer 
the object’s ownership to the employer, yet on the other 
hand let us emphasize that the employer never loses the 
ownership title. In this sense Art. 12.2 AC is not applicable 
as for the effect in the form of the return to the author of 
the ownership title to the object in which his/her work is 
fixed. Such is the effect foreseen by the Legislator in the 
event that the employer fails to disseminate the work within 
the statutory time limit of 2 years, or any other as agreed by 
the parties. As the employee – author was not the owner 
of the object in which the work was fixed in the first place, 
he/she cannot regain its ownership in compliance with 
the provisions of Art. 12.2 AC. From the point of view of 
the interest of the museum as the employer, it is justified 
to contractually exclude the effect as foreseen by the 
Legislator in Art. 12.2 AC.20 The museum as the employer 
should not be additionally limited by the obligation to 
disseminate the conservation work incorporated into the 

museum object within a foreseen time limit. The decision 
about the dissemination date consisting in presenting the 
museum object to the public through including it either in 
the permanent or a temporary exhibition, should remain 
exclusively with the museum. The advisable solution for 
the museum is thus the exclusion from the Employment 
Contract of the effect of the return of the author’s 
economic rights to the author (conservator) in the event 
of the museum (employer) failing to disseminate the work 
within the statutory time limit of 2 years from the works’ 
acceptance. Additionally, it is worth remembering that 
the author’s economic rights to the employee’s piece of 
wok once acquired by the employer remain with him/her 
regardless of the termination or expiry of the Employment 
Contract following the period for which it was concluded.21

It has to be borne in mind that Art. 12 AC deals exclusively 
with the author’s economic rights to employee’s piece 
of work, and these are the only rights the employer can 
acquire. Meanwhile, author’s moral rights protected by 
the unlimited in time and non-renounceable link of the 
author with the work always remain with the author. The 
employee – author cannot renounce these rights, neither 
can he/she transfer them to the employer.22 This means 
that the museum is obliged to respect the author’s moral 
rights of the conservator to the creative effects of his/her 
work fixed in the object undergoing conservation in every 
case. In compliance with the provisions of Art.16 AC, it is the 
museum’s obligation to respect the author’s moral rights in 
the following manner: to be the author of the work; to sign 
the work with the author’s name or pseudonym, or to make it 
available to the public anonymously; to have the contents and 
form of the author’s work inviolable and properly used; to 
decide on making the work available to the public for the first 
time; to control the manner of using the work. The author’s 
right to deciding on making the work available to the public 
for the first time should not be confused with the earlier- 
-analysed author’s economic right to the work’s dissemination 
within the time limit as stipulated in Art. 12.1 AC. The right 
to decide on making the work available to the public for the 
first time remains exclusively with the author – employee.23

Conservation of museum exhibits 
conducted on the grounds of civil law 
relationship
In practice, we will not always have to do with the 
conservation of museum exhibits conducted exclusively 
by specialists – conservators employed by the museum 
on Employment Contracts. The need for a not-routine 
conservation procedure, or simply lack of conservation 
laboratory within the museum’s structure may cause the 
need to search for specialists from outside the museum. In 
view of the above, it is important to say how to qualify the 
Contract to Conduct Conservation in such a case, and how 
to shape the legal relation connecting the museum with 
the conservator in order to best protect the museum’s 
interest. When asking the question about the legal 
category of the contract to conduct object’s conservation, 
we are tempted to respond that it should be Specific Work 
Contract. Meanwhile, a more thorough analysis reveals that 
essential matter elements of the Specific Work Contract do 
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not exhaust the essential matter elements of a contract to 
conduct conservation. In other words, a Contract to Conduct 
Conservation means that although it includes elements of 
essential matter that are identical as in the Specific Work 
Contract, it also features elements whose essential matter 
is characteristic of a Safekeeping Contract. This results from 
the fact that the contracted service consists in conducting 
conservation of an existing work. Thus the ordering party 
provides the contracted party not with materials necessary 
to correctly produce a work, but with an already existing 
work which will be subject to conservation. This matters 
in as much as the object of performance of the analysed 
contract are conservation services meant to improve the 
condition of the object submitted for conservation, not its 
deterioration. Thus the subject of the analysed contract, 
apart from providing services of conservation is at the 
same time performance of care of the thing submitted 
for conservation by the contracted party, and keeping it in 
a non-deteriorated condition with respect to that which 
it manifested when delivered to the contracted party. In 
view of the above, the Contract to Conduct Conservation of 
a museum object is not a typical Specific Work Contract, but 
is of mixed nature, combining elements of a Specific Work 
Contract with a Safekeeping Contract.24

To sum up, qualifying the contract to conduct object’s 
conservation as a mixed contract means that the provisions 
of the Act on Civil Code of 23 April 196425 (thereafter CC) 
regulating the Specific Work Contract (Art. 627 ff CC) and 
Safekeeping Contract (Art. 835 ff CC) are applicable. This 
is extremely important, since the legal qualification of 
the Contract to Conduct Conservation of museum objects 
explicitly determines the legal relationship between the 
museum and conservator as an outside person who is not 
a museum employee. It can thus be said that through the 
Contract to Conduct Conservation of a thing (museum 
object) the contracted conservator commits him/herself 
to keep the thing given to him/her for conservation in 
a non-deteriorated way to perform its conservation. 
This is of major importance for museum practice, since 
the museum which owns the museum objects given for 
conservation, can require the conservator to preserve the 
museum objects in an at least non-deteriorated condition 
and to perform their conservation, thus to improve their 
condition, and both requirements are legally protected.

The Contract to Conduct Conservation of a museum 
object should be qualified as a real contract. The legal 
relationship resulting from it is established through 
a unanimous declaration of will of the parties and handing 
over the work meant to undergo conservation to the 
conservator. Importantly, the above applies to all museum 
objects, which, as is known in compliance with Art. 21.1 AC, 
can be both movable and immovable items, and which are 
museum’s property and have been recorded in the inventory 
of museum objects. In the case that museum objects are 
movable items the handing over for conservation seems 
obvious. However, let us bear in mind that with respect to 
museum objects which are immovable and also undergo 
conservation, the Contract to Conduct Conservation 
shall not be concluded with legal effects until the things 
(immovable or movable items) are given to the entity which 
will conduct conservation. Sometimes, conservation does 

not apply to the whole immovable object, but just to its 
part. In the latter case the handing over the thing has to be 
understood as giving this part of the immovable object for 
him/her to perform conservation works that are contracted.

The common feature of both Specific Work and Safekeeping 
Contracts, unquestionably differing them from the Contract 
to Conduct Conservation of museum exhibits is the fact 
that neither of the first two rank among subject-qualified 
contracts. This means that in the Specific Work Contract the 
contracted party does not have to be a professional.26 In 
the Safekeeping Contract there are no specific stipulations 
related to the contract parties: it can be concluded both 
with professionals or natural persons who do not carry 
out economic activity.27 The situation is different with the 
Contract to Conduct Conservation of museum objects 
which can be concluded exclusively with subjects who have 
necessary qualifications, knowledge, skills, and experience 
in performing conservation works, thus exclusively with 
professionals. In the latter contract we therefore have to do 
with a professional and objective model of due diligence.28

The fact of qualifying this contract as a mixed one, combining 
elements of the Specific Work Contract and Safekeeping 
Contract has serious consequences in the sphere of the 
responsibility of the subject who accepts the museum objects 
for conservation. The object handed over to the conservator 
must not by identified with the material needed to execute a 
specific work, since the purpose is not to produce a museum 
object, but to conserve it, namely to execute a specific work 
within the range of the already existing object. The museum 
object handed over for conservation is essentially the thing 
without which conservator’s piece of work could not be 
produced. In view of this, Art. 641.1 CC, stipulating that the 
risk of the accidental loss or damage to the material for the 
performance of a specific work is borne by the person who 
supplies the material, is not applicable to the contract that 
contains elements of both the Specific Work Contract and of 
the Safekeeping Contract. What is applicable instead is Art. 
844.1 CC that the depositor may at any time demand that 
the thing given for safekeeping be returned. Failing by the 
depositor accepting the object for conservation to commit in 
this respect leads to responsibility defined in Art. 471 CC.29

An important aspect of the Contract to Conduct Conservation 
is also related to copyright issues. It has to be borne in mind 
that the effect of the transfer of the author’s economic rights 
to the museum is applicable only to employee’s piece of work 
in the form of fixed results of conservation works, and is not 
applicable in the situation when conservation is conducted 
on the grounds of a civil law contract: a contract to conduct 
conservation. In the latter case the museum should make 
sure that the author’s economic rights to the produced work 
incorporated into the object undergoing conservation are 
acquired from the individual performing the conservation. 
Thus in the Contract to Conduct Conservation a provision 
has to be made that the conservator receiving the museum 
object for conservation, who is the authorized subject, fully and 
definitely transfers the author’s economic rights to the work 
created as a result of conservation of the museum object in the 
fields of exploitation as pointed to in the contract in return for 
remuneration as specified in the contract (or free of charge). 
Meanwhile, as for the author’s moral rights with respect to 
the work created as a result of conservation of the museum 
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object, the museum’s legal position will be just the same as in 
the case of conservation having been performed by a museum 
employee, namely as under the Employment Contract and in 
concluding a civil law Contract to Conduct Conservation with 
an outside entity. In the case of the latter, the remarks made 
for the author’s moral right to the work given in the part of 
the present paper related to conservation of museum exhibits 
under the Employment Contract are valid.

***

The analyses presented in the paper do not exhaust the legal 
conditionings for conservation of museum objects which 
in practice can be conducted both under the Employment 
Contract and a civil law Contract to Conduct Conservation. 
The Author’s intention, however, was not to deal with all 
the question-related issues, which in view of the present 
paper’s format would be impossible, but to draw attention 

to the legal aspects of performing conservation on the 
grounds of two significantly different legal relationships. In 
the case of the conservation of museum objects performed 
under the Employment Contract what comes to the fore is 
unquestionably the issue of employee’s piece of work. Thanks 
to the concluded Employment Contract, upon the fulfilment 
of all the statutory provisions, the museum does not need to 
be concerned about the transfer of the author’s economic 
rights to the work produced as a result of conservation to 
the museum as the employer. At the same time the museum 
must not forget about the need to respect the author’s 
moral rights to the work fixed in the object undergoing 
conservation, which are always with the conservator as the 
author. Meanwhile, in the civil law sphere it is qualifying 
the Contract to Conduct Conservation as a mixed one that 
allows to optimize the museum’s position to formulate the 
provisions of the legal relationship with the conservator as an 
outside entity accepting museum objects for conservation.
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