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The direct payments system in European agricultural law in place since 1992
introduced by Mac Sharry’s reform has undergone significant evolution'. How-
ever, the goal of introducing regulations and rules for granting farmers direct
payments for land was always compensating farmers for the decrease in their
income caused by the substantial reduction of guaranteed prices?. With this sup-
port instrument, farmers’ income were to be equaled as much as possible with
income in other sectors of the economy taking into account the amount of work
put in and other economic aspects.

In practice, applying the right of these payments were initially called “com-
pensation payments’. This was related primarily to the diversity of agricultural
structures in the Member States of the European Union, and hence, the different
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levels of income derived from agricultural activities®. The aid granted was to even
out the level of agricultural incomes in the European Union not only between
other branches of the economy but above all between the agricultural sectors of
the Member States.

Along with the evolution of the system of guaranteed prices and increasing the
liberal approach to agricultural activity began the process of change of the direct
payments system. As one of the instruments of the Common Agricultural Policy,
it is subject to reforms, together with the entire European agricultural policy. In
this regard, the question remains open about the future of this mechanism, as
a financial measure which does not directly influence the investment processes in
agriculture, and is quasi-social. The abandonment of compensation mechanisms
for the development of investment instruments is becoming a major challenge
for the future in terms of developing agricultural income. Such an approach can
be seen through the choice of mechanisms that finance the development of rural
areas where investment activities have the primary task of increasing agricultural
incomes.

The new system of direct payments for 2014—2020 owes its current position in
the political system and legal instruments that contribute to its functioning to suc-
cessive reforms of the Common Agricultural Policy®, indicated by budget periods®.
The new assumptions that are to match the idea of coexistence of environmental
protection’ and agricultural activity®, cause Polish farmers to be confronted by
new challenges in terms of adjusting their holdings to the revised rules of obtain-
ing support from the direct payments system’. In this respect, these requirements
will also be essential for obtaining support under the Rural Areas Development
Programme 2014-2020". The question arises only if the new requirements and
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the payments offered for meeting them will be financially attractive enough to
encourage farmers to respect the principles set out in the greening policy. One of
the tasks of the analysis presented below is an attempt to find an answer to this
question.

The direct payments system, introduced from 2014 to European regulations
by Regulation (EU) No. 1307/2013 of the European Parliament and of the Coun-
cil of 17 December 2013 establishing the rules on direct payments to farmers
on the basis of the support schemes under the common agricultural policy and
repealing Council Regulation (EC) No. 637/2008 and Council Regulation (EC)
No. 73/2009", and in Poland the Act of 5 February 2015 on payments under the
direct support schemes'?, combines past experience deriving from the use of such
support in the European Union with new challenges in the field of protection of
the environment and naturally valuable areas. For Polish farmers it is yet another
stage of adjusting domestic agriculture to the European regulations.

These requirements at the outset should be assessed as quite restrictive, which
can significantly narrow the circle of those interested in obtaining this type of
support at the expense of quite impractical adjustment processes. Many doubts
of interpretation, and consequently practical application, are aroused by the new
greening policy, which will be the basis for obtaining new direct payments. Farm-
ers face the challenge and the need to answer the question whether it will still be
financially viable for them to use this kind of support, in return for the introduc-
tion of some new solutions which by assumption are to lead to increased environ-
mental protection in the process of agricultural activity. The procedure associated
with direct payments gains particular importance on Natura 2000 sites. In rela-
tion to them, the European regulation cited above in a prominent way situates
separate rules relating to the greening policy.

Finding the advantages and disadvantages of new legal solutions is one of the
objectives of this paper. A historical and legal analysis of direct payments will
be conducted below, but also conclusions lege ferenda will be presented on the
new system of direct payments, particularly in the scope of regulations relating
to Natura 2000 sites". These areas have been included in a particular way in the
implementation of new requirements in the context of obtaining direct payments.
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Farmers working on them can already be recognized as meeting the objectives set
out in the greening policy.

The direct payments system has always been a part of the whole Common
Agricultural Policy, and its reforms would require changes in the system of
obtaining this basic support for agriculture in Europe'*. Today, the direct pay-
ments system is still an important element of agricultural subsidies in the EU
countries”. In this regard, the developmental milestones and institutional changes
entailed the need to look for new solutions in the direct payments system!¢.

In indicating the main stages of evolution of the direct payments system,
it should be emphasized that Agenda 2000 made a further reduction in guar-
anteed prices in exchange for an increase in direct payments'. Until 2000, the
reforms carried out contributed to improving market balance and stabilizing
farm incomes. Further reforms of 2003 from Luxembourg introduced a system
of payments separated from production amounts. This reform introduced one of
the most important principles of the direct payments system — the principle of
cross-compliance'®.

The introduction of this principle should be considered a milestone in the
development of the Common Agricultural Policy and the principles of agricultural
subsidies in Europe®. It was used not only in terms of the discussed direct pay-
ments system but also in the scope of creating and allocating structural funds for
European agriculture?, and currently in the rural areas development policy. The
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cross-compliance principle made payments to farmers in the full amount depend-
ent on the maintenance of land belonging to a holding in good agricultural and
environmental condition and observance of the cross-compliance requirements
in the field of environment, climate change, good agricultural and environmental
condition of land, public health, animal health, plant health and animal welfare.
This principle also in a way implemented the idea of sustainable development?' of
agriculture, subsidizing only those operators in the agricultural sector who will
meet the requirements set out above.

The 2003 reform separated the direct payments system from agricultural pro-
duction. The main objective, which should be noted is challenged today, remains
to support agricultural income regardless of carried out agricultural production.
In order to obtain support under the direct payments system, in principle, the
farmer is not obliged to carry out any agricultural production.

As aresult of the CAP health check conducted in 2008, the main areas subject
to reform under the new challenges faced by agriculture in Europe were identi-
fied. In relation to direct payments it was decided to continue the approach ini-
tiated by the reform of 2003 on separating payments from current production
in order to promote a more market-oriented and sustainable agriculture. Thus
another reform of the CAP was begun. New challenges, objectives and direc-
tions of action for the Common Agricultural Policy were set out in the report
of the European Parliament Commission, the Council, the European Economic
and Social Committee, and the Committee of Regions, entitled: CAP until 2020:
meet the challenges of the future related to food, natural resources and territorial
aspects®. In this act it is emphasized that “the introduction of direct payments
was the impetus for permanent market-oriented reforms increasing the competi-
tiveness of the agricultural sector by encouraging farmers to adapt to the prevail-
ing market conditions. Direct payments unrelated to the amount of production is
the basic income support and they provide support for basic public goods needed
by European society”?. In the scope of the future of direct payments, the report
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indicates a few basic principles that underlie the direct payments system in force
since 2014.

The report indicated that “supporting the basic income by granting a basic
direct payment not associated with the production amount, to establish a uniform
level of obligatory support to all farmers in a given Member State (or region) based
on the permissions that can be transferred and are activated by matching them to
an eligible agricultural area and meeting the requirements of cross-compliance.
The introduction of an upper limit of direct payments received by large individual
farms (»limiting«) so as to improve the distribution of payments between indi-
vidual farmers. Any disproportionate effects of this solution in the case of farms
employing a large number of employees can be mitigated by taking into account
the size of employment in determining the limit of support”**. This system favors
active farmers who carry out farming activities in the field of agricultural pro-
duction.

The main objective of the reform of the direct payments system was making
their acquisition dependent on the observance of the principles of environmental
protection, currently the greening policy. In this respect, the Report stressed that
“improving the environmental performance of the CAP by supporting environ-
mental protection measures applied across the whole EU territory by a manda-
tory »green« component of direct payments. Priority should be given to activities
involving both the objectives of the climate policy and the environmental policy.
These measures could take the form of simple, generalized, non-contractual and
annual environmental actions going beyond the requirements of cross-compliance
and related to agriculture (e.g. permanent pastures, green cover, crop rotation and
ecological set-aside)”®. The Report already recognizes the specificity of Natura
2000 areas and their importance in the new direct payments system, emphasiz-
ing that “the possibility of including requirements concerning current NATURA
2000 areas and improving certain elements of the good agricultural and environ-
mental condition should be further considered”?. This means a cumulation of
rules to protect the environment in these areas. The introduction of another legal
regime, compatible with existing European and national regulations, can lead to
legal conflicts in terms of new tasks and responsibilities of farmers operating on
Natura 2000 sites.

The demands of the European Commission have also stressed the already
cited principle of sustainable development as one of the foundations for the func-
tioning of this reform. It determined that “the promotion of sustainable devel-
opment of agriculture in areas with specific natural constraints by providing an
additional income support to farmers operating in such areas in the form of pay-

24 Komunikat KOM(2010) 672, p. 10.
2 [bidem.
¢ Ibidem.
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ments intended for the given area as a supplement to support paid under the sec-
ond pillar?’.

In addition, it was decided to maintain cross-compliance rules insisting that it
should be simplified. This idea is only partially reflected in the generally applica-
ble acts following this report.

However, the most important result of the Report was to consider three pos-
sible variants of the future of the direct payments system. The first one assumes
that it will introduce more equality in the distribution of direct payments between
Member States (leaving the current direct payments system unchanged). The
second variant, which has now been partially implemented, indicated that there
should be more equality in the distribution of direct payments between Member
States and a substantial change in their application. In this variant, direct pay-
ments will consist of: the basic premium serving as income support, a compulsory
additional aid for specific “ecological” public goods, obtained through simple,
general annual and non-contractual agri-environmental actions, determined on
the basis of additional costs of carrying out such actions?®, an additional com-
pensation payment for areas with specific natural constraints, and a voluntary
element of support associated with production for specific sectors and regions. In
addition, this variant assumed to create a new scheme for small farms and reduce
the basic rate, while also taking into account that large farms provide employment
in rural areas.

After all, the third variant proposed remains significant, which indicates the
need to withdraw from direct payments in their current form. The Commission
proposed to provide in return limited payments for environmental public goods
and additional payments for areas with specific natural constraints®.

Based on the concepts presented in the Report, a lively discussion was started,
which led to the presentation of proposals for changes in the reform of the direct
support system by the European Commission presenting in 2011. The effects of
this reform, which came into force in 2015, were included in Regulation 1307/2013
cited in the introduction.

The successive stages of development of the direct payments system outlined
above placed this system as an important instrument of the CAP responsible
for: supporting and stabilizing farm incomes, maintaining agricultural land in
good agricultural and environmental condition, compensating costs related to
compliance with Community requirements (in terms of quality and methods of
production) associated with the implementation of non-production public goods,
ensuring equal conditions of competition under a single agri-food market. The

2 Ibidem.

28 This idea can be traced to the beginnings of the formal regulation of the greening policy,
which is currently the basis for the functioning of the direct payments system. See Komunikat
KOM(2010) 672, p. 17.

2 KOM(2010) 672, p. 17.
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fact that the new direct payments system became an important aid instrument in
the realization of new challenges related to the protection of natural resources, cli-
mate change, water management, biodiversity and renewable energy is important.

The possible visions of development of the direct payments system indicated
in the Report are a combination of past experience and new environmental chal-
lenges. In the new system (as before) the amount of direct payments received
by farmers will depend on the fulfillment of cross-compliance, which consists
of: standards for maintaining land belonging to a holding of good agricultural
and environmental conditions (GAEC) and Statutory Management Requirements
(SMR), set out in Annex II to Regulation (EU) No. 1306/2013* of the European
Parliament and of the Council (EU). This primarily concerns the principles of
water protection (including the establishment of buffer strips along water courses,
protection of groundwater against pollution: prohibition of direct discharge into
groundwater and measures to prevent indirect pollution of groundwater through
discharge on the ground and percolation through the soil of dangerous substances),
soil (including minimum soil cover, minimum land management reflecting
site-specific conditions to limit erosion, maintenance of soil organic matter level
through appropriate practices including ban on burning arable stubbles, except for
plant health reasons), biodiversity (including compliance with the principle set out
in the directives governing the issue of Natura 2000 sites) or landscape (including
the retention of landscape features, including where appropriate, hedges, ponds,
ditches, trees in line, in group or isolated, field margins and terraces, and includ-
ing a ban on cutting hedges and trees during the bird breeding and rearing season
and, as an option, measures for avoiding invasive plant species). The rules of
cross-compliance indicate the need to apply Regulation (EC) No. 178/2002 of
the European Parliament and of the Council of 28 January 2002 laying down the
general principles and requirements of food law, establishing the European Food
Safety Authority for Food Safety and laying down the procedures on food safety?!
(OJ L 31 of 1.2.2002, p. 1) on public health, animal health and plant health. Also,
the need was indicated to apply the Council Directive 96/22/EC of 29 April 1996
concerning the prohibition on the use in stockfarming of certain substances hav-
ing a hormonal or thyrostatic action and of B-agonists, and repealing Directives
81/602/EEC, 88/146/EEC and 88/299/EEC?** and Council Directives 2008/71/EC

30 Regulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 De-
cember 2013 on the financing, management and monitoring of the common agricultural policy
and repealing Council Regulations (EEC) No. 352/78, (EC) No. 165/94, (EC) No. 2799/98, (EC)
No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/2008 (OJ EU of 2013 No. 347, p. 549 as
amended).

31 Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 January
2002 laying down the general principles and requirements of food law, establishing the European
Food Safety Authority and laying down procedures in matters of food safety (OJ EU L of 2002
No. 31, p. 1 as amended).

32 0J EU L of 1996 No. 125, p. 3 as amended).
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of 15 July 2008.0n the identification and registration of pigs*. The above exam-
ples are only some of the 200 well-defined requirements and rules that farmers
should follow in the implementation of cross-compliance.

As follows from previous practices of applying the cross-compliance princi-
ple, it indicates the link of the amount of obtained payments with the fulfillment
of certain requirements and standards by farmers. If farmers did not observe the
aforementioned obligations, a corresponding reduction in the granted payments
would occur. These principles are also a prerequisite for applying for support
from the Rural Areas Development Programme 2014-2020. These conditions
discouraged some farmers from taking advantage of the direct payments system
already in the previous financial perspective. It was more advantageous for them
to conduct agricultural production without using these principles than introduc-
ing the relevant standards and meeting the requirements in return for compensa-
tion support obtained.

The addition of new rules in 2014 in the form of requirements for the imple-
mentation of the greening policy may, to some extent, increase the process of
leaving of farmers who are unable to meet the existing rules. The first project
introducing the so-called greening to the requirements of the Common Agricul-
tural Policy was presented by the European Commission in 2013. Objectives are
difficult to determine, and Poland has always argued against them being intro-
duced*.

According to the data of the Ministry of Agriculture and Rural Development,
the Reform of the Common Agricultural Policy in force as of 1 January 2015
assumes, among others, sustainable development, and this is to reconcile agri-
cultural production with the environment and climate. The widespread character
of direct payments (in Poland 1.4 million people and approx. 14 million ha of
agricultural land are covered by them)® is to guarantee a large environmental
effect, if farmers are imposed by additional environmental requirements. In addi-
tion, receiving subsidies for land in the full amount will depend on greening.
Farmers, on the agricultural holdings operated by them, will have to use practices
such as: crop diversification; maintenance of existing permanent grasslands and
maintenance of an ecological area on farmlands. The aforementioned Regulation
1307/2013 clearly defines each of these practices and the criteria for access to
the direct payments system upon fulfillment. Additionally, Member States may
introduce mandatory practices that will be equivalent to the above-mentioned
practices. This applies above all to agri-environmental and climate programmes
or environmental certification mechanisms.

In the case of farmers operating on Natura 2000 sites, special regulations have
been introduced which, in a prominent way, lead to a diversification of the legal

3 OJEU L of 2005 No. 213, p. 31)
3% See http://www.minrol.gov.pl/Wsparcie-rolnictwa-i-rybolowstwa/Platnosci-bezposrednie.
35 See http:/www.minrol.gov.pl/Wsparcie-rolnictwa-i-rybolowstwa/Platnosci-bezposrednie.
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situation of these farmers. The direct payments system covered by green payment
automatically includes ecological organic farms and farmers operating on Natura
2000 sites, and also in areas covered by the Water Framework Directive (WFD),
provided that they would implement green practices in line with the objectives
of the Birds Directive, the Habitats Directive and mentioned WFD. This means
that farmers conducting agricultural activities on Natura 2000 sites are automati-
cally entitled to payment for greening upon fulfilling the conditions provided for
cross-compliance principles. To some extent, it is a simplification for potential
beneficiaries. On the other hand, it should be noted that these farmers must meet
a number of stringent requirements set out in the aforementioned directives and
national regulations.

The big challenge for farmers who want to benefit from the direct payments
system is to adjust their holdings to the ecological focus areas introduced, includ-
ing woodlots and allocation of arable land for green strips. Regulation 1307/2013
indicates that the surface of eligible agricultural land on the farm with the excep-
tion of permanent grasslands covers more than 15 hectares, then the farmer should
allocate 5 percent of land for ecological focus areas (EFA) already as of January
2014. In the case where he considers the said 5 percent to be insufficient and does
not give good results, EFAs will be able to be raised in each holding up to 7 per-
cent from 2018 onwards.

In accordance with art. 46 sec. 2 of Regulation 1307/2013 ecological focus
area are considered to be as follows: land lying fallow; terraces; landscape fea-
tures, including such features adjacent to the arable land of the holding; buffer
strips, including buffer strips covered by permanent grassland, provided that
these are distinct from adjacent eligible agricultural area; hectares of agro-for-
estry that receive, or have received, support under separate regulations; strips of
eligible hectares along forest edges; areas with short rotation coppice with no use
of mineral fertilizer and/or plant protection products; afforested areas; areas with
catch crops, or green cover established by the planting and germination of seeds,
subject to the application of weighting factors; areas with nitrogen-fixing crops.

In accordance with art. 77 sec. 6 of Regulation 1306/2013 in the case of not
observing greening practices, administrative penalties shall be imposed on farm-
ers in the form of a reduction in the amount received in the given year from direct
payments. For the first two years of implementation of greening, these penalties
will not exceed the amount of the payment received for greening and, depending
on the degree of non-compliance found, it shall cover part or all of the payment for
greening. However, in subsequent years, the penalties will be able to even exceed
the greening amount received (in 2017 by up to 20%, from 2018 up to 25%), which
means that in the event of non-compliance, the penalty for non-compliance with
greening practices will also cause a partial reduction of the single area payment
scheme. This type of solution to safeguard the legal and economic interests of the
European Union may cause farmers to be afraid to use the new forms of support
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taking into account the fairly severe penalties for non-compliance with practices
beneficial for the climate.

The above issues related to the new direct payments system make it possible
at this early implementation stage of the process of distributing them to express
certain assessments in the scope of adopted legal solutions. One of the first con-
cerns associated with the new regulations is the issue of the effectiveness of the
support. The threat that can be seen in this area is the question whether it will
be profitable for farmers to adapt previously conducted agricultural activities to
the new requirements making them eligible to receive support. In observing the
level of use of direct payments in the previous programming period, it can be pre-
dicted that some farmers will not take advantage of this form of support. It may
be more profitable to conduct agricultural activities in the previous form than to
convert part of their holdings into ecological focus areas. In this regard, it should
be considered lege ferenda if such a strict system of criteria for access to the pro-
posed support will achieve the intended compensatory objectives.

This postulate has a much broader dimension than just legislative change as it
relates to the future of the CAP. Whether it will be green only on paper may seem
very real. In the event that some farmers will not take advantage of this support
scheme, a third variant may arise laid down in the Report cited in the paper indi-
cating the possible liquidation of such a construction of the support system. Too
many legal requirements in this regard and too many responsibilities imposed
on applicants can effectively discourage them from applying for support. The
effect of the currently implemented system can for years determine the future of
not only Polish but also European agriculture and its place on the global market.
Balance between a farmer’s income for agricultural activities and the protection
of the environment can turn out to be such a divisive area that farmers will be left
alone to cope with competitive agricultural economies of countries outside the
Community.

It should also be indicate that although the new regulations apply to farmers
operating on Natura 2000 sites, their implementation may be problematic due to
legal conflicts that exist between the regulations in these areas. In addition, the
new system may prove to be beneficial for farmers who own properties on Natura
2000 sites, as well as outside them. It should be defined /ege ferenda the status of
Natura 2000 sites and rights, and especially the obligations of farmers engaged
in agricultural activities in these areas, and benefiting from the support under the
direct payments system.

The above problems are only an exemplification of the various possible legal
interpretations related to the introduction and implementation of the new direct
payments system. A full evaluation of the current regulation will be possible at
the end of the programming period. The mid-term evaluation, thanks to which it
will be possible to introduce relevant legislative amendments to the system pre-
sented above, is also important.



298 ADAM NIEWIADOMSKI

THE DIRECT PAYMENTS SYSTEM IN EUROPEAN AND
POLISH AGRICULTURE WITH PARTICULAR EMPHASIS
ON THE GREENING POLICY

Summary

The article indicates the basic legal problems associated with the system of direct
payments for 2014-2020. Particularly, the problems of respecting cross-compliance
principles, as well as new issues regarding the greening policy have been signaled. The
legal situation of farmers operating on Natura 2000 sites, who would like to benefit from
the new direct payments system, is also discussed. In this regard, the basic lex ferenda
postulates have also been indicated.
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