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THE ENTAILED ESTATE IN POLISH LAW
FROM LATE 15™ TO THE 20™ CENTURY:
EXCEPTION FROM GENERAL SUCCESSION LAW
AND PERPETUATION OF ESTATE!

The usefulness of studying history of law has often been questioned. Particu-
larly, the discrepancy has been pointed to between the tendency to utilise legal
studies as a preparation to undertake legal profession (which diminishes the role
of history, philosophy, or theory of law), and willingness to provide students of
law with overall knowledge. In connection with this, the Polish legal doctrine of
the turn of the 20" and 21* centuries presented numerous important arguments
proving the necessity to teach and investigate the history of law as a way to the
proper understanding of the modern law.

Such opinions prompted the research presented in this article, which aims at
presenting the entailed estate” in the Polish law from late 15" to 20" century as an
institution worth analysis. Although the entailed estate as such has no immediate
successor, it does not mean that the problems similar to those solved with the use
of this institution no longer exist. It could be even stated that the peculiarity of the
current socio-economic situation makes those problems even more topical.

! The article is part of research within the project Question of monopoly of the inheritance
law on the formation of the post-mortal succession — about “inheritance law without inheritance”
in a comparative perspective, financed by National Science Centre (Narodowe Centrum Nauki,
NCN) in Krakéw (Poland), fund No. 2017/25/N/HS5/00934.

2 From the perspective of time and place of functioning of the institution, the factually alike
institutions were named as family fideicomissum, fiduciary substitution, majorat, or primogeni-
ture, see K. Sojka-Zielinska, Fideikomisy familijne w prawie pruskim w XIX wieku i poczqtkach
wieku XX, Warszawa 1962, p. 8. Cf. M. Kozaczka, Ordynacja zamojska 1919-1945, Lublin 2003,
p. 108; and A. Meten, Ordynacje w dawnej Polsce, ,,Pamigtnik Historyczno-Prawny” 1929, Vol. 7, is-
sue 2, p. 44, who indicate the institution of seniority, alike to majorat and primogeniture. Cf. also other
foreign law institutions enumerated by K. Sojka-Zielinska, Fideikomisy..., pp. 16-23. This article
uses the notion of entailed estate (ordynacja in Polish) when referring to the Polish law institution,
and family fideicomissum when referring to the institution in general.
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1. LEGAL CONCEPT OF THE ENTAILED ESTATE

Entailed estate was a significant institution of the old-Polish law, which aimed
to solve the problem of dissolution (dismemberment) of the family estate by means
of inheritance (and division between heirs), or sale-out (by the successors willing
to gain immediate profit). On the territories of Poland the institution was in force
from the late 15" century up to the times of the land reform of 1944. It was based
on the Roman law framework (mostly fideicomissum), which was complemented
with the Germanic concept of family estates>.

Among numerous Polish entailed estates?, special attention shall be paid to
the 1589 estate of family Zamoyski® as the biggest® and the one whose functioning
has been the subject of the most thorough research’. At the same time, it was not
the oldest one — it was established only after other significant entailed estates, i.e.
those of the families Tarnowski (later Jarostawski, in 1471), Lubranski (in 1518),
and Radziwilt (in 1579)%. Thus, Zamoyski estate was capable to adopt the experi-
ence of its predecessors’.

3 K. S¢jka-Zieliniska, Fideikomisy..., pp. 33-36; at the same time it is stated a little differently
(that it was partly based on the ancient Roman legal concepts of the late classical period, as well
as on late-medieval European law) by A. Meten, Ordynacje..., p. 55; only about Spanish origin,
M. Drézdz-Szczybera, Ordynacje rodowe w XIX i pierwszej polowie XX w. Wielkie posiadtosci
ziemskie i ich ksztalt prawno-organizacyjny w Polsce porozbiorowej na przyktadzie ordy-
nacji tancuckiej, Krakow 1998, p. 5; G. Jedrejek, Regulacje prawne dotyczqce Ordynacji Zamoj-
skiej, ,,Roczniki Nauk Prawnych” 2012, Vol. 22, issue 3, p. 8; H. Swiqtkowski, Ordynacje familijne.
Zarys historyczno-prawny, ,,Glos Sadownictwa” 1937, issue 5, p. 378; T. Zielinska, Ordynacje
w dawnej Polsce, ,,Przeglad Historyczny” 1977, Vol. 68, issue 1, p. 18 (while K. S¢jka-Zielinska,
Fideikomisy..., pp. 48-50, recalls Spanish origin only as an incentive for development and popular-
ity); only about Roman origin — S. Ptaza, Historia prawa w Polsce na tle porownawczym, I: X-XVIII
w., Krakéw 1997, p. 280; only about Western origin — J. Bardach, Historia panstwa i prawa Polski,
Vol. 11, Warszawa 1966, p. 289.

“In this article the specificity of the entailed estate will be, therefore, described either based
on generalisations, or exemplified by the Zamoyski entailed estate. In case any other entailed es-
tate is subject to analysis, it will be specifically mentioned.

5 See the content of the estate act — Statuta Ordynacyi Zamoyskiej, Warszawa 1902, pp. 11-30.

¢ M. Kozaczka, Ordynacja..., p. 163; H. Swiatkowski, Ordynacje..., p. 385. The fact that it
was only one of the biggest, but without mentioning which one was the biggest, was pointed out
by M. Kowalski, Paristwo magnackie w strukturach polityczno-administracyjnych Rzeczpospolitej
Szlacheckiej na przyktadzie Ordynacji Zamojskiej, ,,Przeglad Geograficzny” 2009, issue 81, p. 174.

7 See e.g. G. Jedrejek, Regulacje..., M. Kowalski, Panstwo..., R. Ortowski, Ordynacja Zamo-
Jska, (in:) K. Myslinski, (ed.), Zamos¢ i Zamojszczyzna w dziejach i kulturze polskiej, Zamos¢ 1969;
R. Ortowski, Szkice z dziejow Ordynacji Zamojskiej w XVIII wieku, Zamos¢ 2011.

8 K. Koscinski, Polskie ordynacje i zwigzki rodzinne ze szczegolnym uwzglednieniem ordynacyi
Ksigzqt Sutkowskich, Poznan 1906, pp. 3-10. The fact that the Radziwitt entailed estate was the first
one is mentioned by both M. Kozaczka, Ordynacja..., p. 10; and T. Zielinska, Ordynacje..., p. 19.
However, A. Meten, Ordynacje..., pp. 8-9, claims that the Radziwill entailed estate was only the
first permanent one.

® M. Kowalski, Paristwo..., p. 182.
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Entailed estates were created by the landowning nobles, usually hailing from
among the young and rich nobility"’. Most often they belonged to the families
enjoying significant political influence'’.

The typical consequence of the entailed estate’s formation extended to the
exclusion of the organised part of the estate from the subjection to general prin-
ciples of civil law. Such operation made the estate inalienable, unburdenable, and
indivisible — which was supposed to ensure its perpetuation in an unchanged
shape. Not only the inter vivos limitations on alienation were imposed (and
extended to the prohibition to alienate even the smallest part of the estate, while
their lease appeared as quite doubtful'?), but also succession mortis causa was
subject to specific regulation.

Entailed estates, like the above mentioned, were created by an one-sided, inter
vivos, legal act of the founder' upon acceptance of the Parliament. The demand
of the latter resulted from the fact that the entailed estate explicitly opposed the
general law'. Thus, instead of intestate succession (in the old-Polish customary
law by sons), in equal parts'®, the succession of estate favoured one man only', the
oldest descendant of the founder, in the oldest line and of nearest proximity'®, who
became the entailed estate holder (in Polish — ordynat). This concept of estab-

10], Bardach, Historia..., Vol. I, p. 289.

' K. Koscinski, Polskie ordynacje..., pp. 4, 12, proves this by the example of the Jarostawski
or the Myszkowski (Pinczowska) entailed estates; similiarly M. Kowalski, Panstwo..., p. 177, con-
nects entailed estates with magnates. See also T. Zielinska, Ordynacje..., p. 27, who extends this
argument, showing that in old-Poland the institution was adopted differently than in the countries
of its origin, where it served even the poor nobility.

12 A. Meten, Ordynacje..., s. 39.

13 K. Sojka-Zielifiska, Fideikomisy..., pp. 10, 29-30, underlines the character of a founding act
as founder’s inter vivos act, and neither the benefit in favor of the third person, nor the last will.

4 The acceptance, according to A. Meten, Ordynacje. .., pp. 22-23 and H. Swigtkowski, Ordy-
nacje..., p. 380, contains both permission to exclude the validity of general rules to the estate in
the founding act, and subsequent confirmation of the already established entailed estate (but both
may take place after that). Further clarification by H. Swiatkowski, Ordynacje. .., p. 380, refers to
the scope of permission as delineating the possible future changes of the entailed estate act. The
possibility to indirectly accept the entailed estate, e.g. by demanding the military support from the
estate, is, at the same time, pointed out by A. Meten, Ordynacje..., pp. 29-32, who also argues that
entailed estates could not have been accepted, when they were functioning irresistibly, e.g. when
the founders and the holders had one son only.

15 A. Meten, Ordynacje..., p. 22; S. Plaza, Historia..., p. 280.

16 J. Bardach, Historia panstwa i prawa Polski, Vol. 1, Warszawa 1964, p. 304; K. Kolanczyk,
Najdawniejsze polskie prawo spadkowe, Poznan 1939, p. 15; H. Swiatkowski, Ordynacje..., p. 379.

17 Female succession was, however, ensured in Sutkowski entailed estate, see K. Koscinski,
Polskie ordynacje..., p. 21; and that of Lancut, see M. Kozaczka, Ordynacja..., p. 10. See also indi-
rect function of women, who allowed to transfer succession from the expired generation to the new
one, A. Meten, Ordynacje..., p. 42.

18 Statuta..., p. 25.
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lishing the succession resembles the primogeniture, and with regard to entailed
estates was in fact most often adopted”. The particularities of succession could
be, however, established otherwise, based on the principle of majorat (favouring
the oldest descendant of the founder within equal proximity; in Polish — majo-
rat), or seniority (favouring the oldest person in family, in Polish — seniorat)®.
Regardless of the principle adopted, the entailed estate act included the detailed
description of such succession, and the conditions thereof, with consideration
of numerous scenarios. Such predictability was caused by the rationale in the
attempted permanence of their functioning, as well as by the fact that lacking
subjection to general law, the entailed estate act had the sole regulatory power
within its own succession*

Further requirements, which must have been met by the estate holder, were
e.g. the Catholic faith, lack of crimes committed or lack of mental illnes?, but
usually not age?. Also the estate holder had to swear an oath?.

Eventually, the subsequent entailed estate holder became the owner of the
estate as understood by the property law, and the family was vested with nei-
ther controlling right, nor direct ownership (dominium directum)®, as accord-
ing to Austrian Allgemeines biirgerliches Gesetzbuch or Prussian Allgemeines
Landrecht®. The legal situation of the holder was, however, only partly privi-
leged over his family members?’. This in particular regards the prohibition from
alienating or burdening the estate (and eventually the obligation to maintain the
substance of the wealth to the further descendants), while the entailed estate act
explicitly regulated the way to dispose of the estate’s benefits for the needs of its

19 Statuta..., p. 25; J. Bardach, Historia..., Vol. 11, p. 289; R. Ortowski, Ordynacja..., p. 105;
S. Plaza, Historia..., p. 280; H. Swigtkowski, Ordynacje. .., p. 380; T. Zielinska, Ordynacje..., s. 17.
Similarly A. Melen, Ordynacje..., p. 20; W. Uruszczak, Historia panstwa i prawa polskiego.
Tom 1 (996-1795), Warszawa 2013, p. 313, who both claim that it takes place always, however the
prior, on p. 44, also enumerates other possibilites.

20 M. Kozaczka, Ordynacja..., p. 108; A. Meten, Ordynacje..., p. 44.

2L A. Meten, Ordynacje..., p. 24.

2 A. Meten, Ordynacje..., pp. 52-53, who refers to the improper behaviour of the holder as
illegal from the perspective of the entailed estate act, and thus leading to revocation of such holder;
otherwise losing mental health resulted only in establishment of a curator.

2 This is stated together with addition as to creation of a curator, A. Melen, Ordynacje...,
pp. 45-46.

4 Ibidem, pp. 50-51.

2 Jbidem, p. 36; S. Plaza, Historia..., p. 280; H. Swigtkowski, Ordynacje..., p. 380; similiarly
as to conclusion, M. Drozdz-Szczybera, Ordynacje..., p. 7.

26 K. Sojka-Zielinska, Fideikomisy..., pp. 27-28.

2 T. Zielinska, Ordynacje..., p. 27; similarly as to conclusion, M. Dr6zdz-Szczybera, Ordy-
nacje..., p. 7.
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holder®. Then, the holder could not have even managed the estate freely — also
the methods of management of the estate were enacted”. Additionally, further
obligations were imposed on the holder — e.g. to support other relatives in a form
of quasi-alimony, to gain education (which was supposed to lead to better man-
agement’), or to bear the predecessors’ surname?'.

The male relatives of the holder (e.g. other sons of the predecessor) either
inherited the estate outside entailed estate, or were vested with right to payments
from the revenues of the entailed estate. The female relatives, otherwise, could
have also obtained dower*>.

The practical performance of the principles of the entailed estate was factu-
ally protected by the possibility to revoke the holder, who disobeyed them??. Addi-
tionally, the legal acts against the estate act were null and void**, while the losses
resulting therefrom were subject to damages claims against the ex-holder and his
private property (outside entailed estate)®.

Additionally, it could be concluded that entailed estates involve a certain mys-
ticism. At first, it can be traced back to the transformation of the individual prop-
erty into the sui generis common, multi-generational estate*. Secondly, each and
every holder seems to be a true successor of the founder and the executor of his
will, regardless of the current intents, which is, however, a theory difficult to be
dogmatically proven?.

It was usually deemed unnecessary to regulate the dissolution of the entailed
estate, as it was supposed to function forever, thus expanded scenarios of succes-
sion were proposed instead. Sometimes it was, however, included, based on the
possibility that the family ceases to exist. Then, the Ostrogski entailed estate act

2 Tt is pointed out by T. Zielinska, Ordynacje..., p. 24-25, who reflects on the conflict between
the current needs of the holder and the need to perpetuate the prominence of the family; the solu-
tion in favor of the latter threatens the financial stability of the holder, who may not dispose of his
primary wealth and is bound by the estate act.

2 A. Meten, Ordynacje..., p. 50. At the same time, R. Ortowski, Szkice..., p. 35-36, points out
that in the 18" century the management of the holder was replaced by a professional management,
which, however, unlike presupposed, led to the care neither of the wealth, nor of the subordinates.

30 R. Ortowski, Ordynacja..., p. 109, A. Meten, Ordynacje..., p. 55.

31Tt is underlined by K. Koscinski, Polskie ordynacje..., p. 13, and exemplified by the Mysz-
kowski (Pinczowska) entailed estate.

32 In the Zamoyski entailed estate the sons received other wealth, and the daughters — the
dower, see Statuta..., p. 14; see also J. Bardach, Historia ..., Vol. 11, p. 288; A. Meten, Ordynacje...,
p.- 55-56. Both authors indicate that this effect regarded the entail estates in general; see also
T. Zielinska, Ordynacje..., p. 27.

33 A. Meten, Ordynacje. ..., pp. 57-58.

34 Ibidem, p. 52; H. Swiatkowski, Ordynacje..., p. 380.

35 A. Meten, Ordynacje. ..., pp. 52, 57.

36 K. Séjka-Zielinska, Fideikomisy..., p. 24.

37 Ibidem, pp. 93-94.
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clarified that the estate should pass to the Sovereign Military Order of Malta, while
the Sutkowski one — to the educational committee, under condition of sustained
indivisibility, and within disposal of its profits onto education of noble youth*.
Also, it is claimed that the Parliament could have dissolved the estate at any time*.

Even though on certain territories of Poland during partition (1795-1918) the
Napoleonic Code Civil was a valid law, including its Article 896 prohibiting fide-
icomissary substitutions, specific legislation upheld the functioning of entailed
estates*’. Therefore, the old-Polish right to establish entailed estates was regarded
as a well-stablished one*'.

The true dissolution of the estates took place in the 20™ century*. On the terri-
tories of Poland the process began based e.g. on the 1921 bill on family good of the
former Prussian district (in Polish — ustawa o dobrach rodzinnych bytej dzielnicy
pruskief)® and the 1939 bill on dissolution of entailed estates (in Polish — ustawa
o znoszeniu ordynacyj rodowych)**. Both these bills did not, however, affect all
entailed estates, taking into consideration the profits resulting from the estates
to the state, in particular its culture and economy. Eventually all entailed estates
were dissolved based on the 1944 decree of the Polish Committee of National
Liberation on undertaking the land reform (in Polish — dekret Polskiego Komitetu
Wyzwolenia Narodowego [PKWN] o przeprowadzeniu reformy rolnej)®, which
nationalised all larger estates (always over 100 hectares, and used for agricultural
aims, see — Article 2, point 1, subpoint ¢), which certainly included all entailed
estates. The practical side of execution of this act, however, did not adequately
consider the advantages of the estates and the way the division of estates was
proceeded led to decrease in agriculture and forestry on their lands*.

2. FUNCTIONS OF THE ENTAILED ESTATES

The aim of the entailed estate was to uphold the family estate in its entirety.
This could have perpetuated the prominence of the family*’, in particular by

38 K. Koscinski, Polskie ordynacje..., p. 24; A. Meten, Ordynacje..., p. 59.

¥ A. Meten, Ordynacje..., p. 60.

# H. Swiatkowski, Ordynacje..., p. 381.

“'F. Longchamps de Bérier, Podstawienie powiernicze, ,,Kwartalnik Prawa Prywatnego”
1999, issue 2, p. 333.

4 T. Zielinska, Ordynacje..., p. 23.

4 Bill of 18 November 1921, published with No. 100, position 715.

4 Bill of 13 July 1939, published with No. 63, position 417.

4 Decree of 6 September 1944, published with No. 4, position 17.

46 M. Kozaczka, Ordynacja..., p. 161.

4 M. Drézdz-Szczybera, Ordynacje..., p. 7; F. Longchamps de Bérier, Podstawienie powi-
ernicze..., p. 334. A. Meten, Ordynacje..., p. 19; S. Plaza, Historia..., p. 280; H. Swiqtkowski, Or-
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means of protection of its economical basis®®, in a way that the latter was not
subject to dismemberment. Otherwise, the willingness of the successor to obtain
“fluid” assets from the inherited wealth, reached by its sale-out, would result in
the deterioration of the situation of all the future generations. Also such disperse
of noble family wealth, in general, would have been especially dangerous if it
was followed by the acquisition of the goods by the bourgeois, gradually becom-
ing the raising power®. Eventually, such loss could have resulted not only in the
long-term impoverishment of the nobility as a whole, but also would weaken the
political power of the class, which enjoyed a very beneficial share within division
of influence in the old-Poland. Apart from the above mentioned socio-political
concerns, it was also undeniably understandable to simply uphold the estate in
its entirety, which only then was capable to fully perform its economic functions.

At the same time, already in the text of the Zamoyski entailed estate act, at its
very beginning, its usefulness to the state was underlined™. At first it regarded the
military utility’!, while the cultural and educational®, socio-economic®, and in
particular technological®* or administrative’ functions were not unimportant. The
Zamoyski estate act was, at the same time, not the first one to invoke the argument

dynacje..., p. 378; T. Zielinska, Ordynacje..., pp. 20, 27. Also, note that the title of ordynat itself
raised social recognition of such a person, T. Zielinska, Ordynacje..., p. 21; similarly M. Kowalski,
Panstwo..., p. 195, recalls that such a title resembled aristocratic honorification.

“ R. Orlowski, Ordynacja..., p. 105; similiarly M. Dr6zdz-Szczybera, Ordynacje..., p. 7.

4'S. Plaza, Historia..., p. 280.

50 See general passages of Statuta..., p. 11.

St Statuta. .., pp. 25-26, specifically mentions e.g. the obligation to protect and to maintain the
armoury. More generally, A. Meten, Ordynacje..., p. 54 and R. Ortowski, Ordynacja..., p. 107, refer
to this obligation as regarding the maintenance of fortress and army, while additionally A. Meten,
Ordynacje..., p. 17, classifies it as typical for entailed estates. Regarding the Zamoyski entailed
estate, M. Kowalski, Panstwo..., p. 193, clarifies that further legal acts refer to maintenance of
Zamos¢ fortress and 200-person military service. Also M. Drézdz-Szczybera, Ordynacje..., p. 8,
claims on fundamental character of military aims, as the wealth of the entailed estate allows to
maintain military service, and resulted in the eventual acceptance of the entailed estates despite
of continuous unwillingness. Partly differently T. Zieliniska, Ordynacje..., p. 22, who mentions the
previous general custom that military service was maintained by the rich people.

52 M. Dr6zdz-Szczybera, Ordynacje..., p. 28; M. Kozaczka, Ordynacja ..., p. 13; see also about
the meaning of the Sutkowski entailed estate in this context K. Koscinski, Polskie ordynacje..., p. 24,
A. Meten, Ordynacje..., p. 59.

53 M. Kowalski, Paristwo..., p. 174; M. Kozaczka, Ordynacja..., pp. 28-31, M. Dr6zdz-Szczybera,
Ordynacje..., p. 28; see — in particular — the argument on the attempts to improve the situation of
the peasants raised by R. Orlowski, Ordynacja..., p. 122. However, M. Kozaczka, Ordynacja...,
pp- 39, 108, mentions the relevant problems.

5% From this perspective mostly the significant industrialization is referred to by M. Dr6zdz-
Szczybera, Ordynacje..., p. 28; M. Kozaczka, Ordynacja..., p. 86; R. Ortowski, Ordynacja..., p. 122.

55 M. Dr6zdz-Szczybera, Ordynacje..., p. 26; M. Kowalski, Parnstwo..., p. 174; M. Kozaczka,
Ordynacja..., pp. 28-31.



16 WOJCIECH BANCZYK

of public utility*®. However, it must be clear that the entailed estate was established
primarily to secure the family prestige, whereas the invocation of the state benefit
could have served to a great extent only to convince the Parliament to issue the act
accepting the foundation of the entailed estate®’. The Parliament, thus, generally
opposed the entailed estates, as infringing the principle of equality within the class
of nobility, and among their sons as well*.

3. DISADVANTAGES OF THE ENTAILED ESTATES

The entailed estates had also certain disadvantages. At least some of them
eventually led to the dissolution of the institution.

To begin with, the principles infringed by the entailed estates became increas-
ingly important in the society under modernisation. This regards e.g. the freedom
of testation, family members’ rights to a part of family estate®’, or women rights®.
On the other hand, the primary function of the entailed estate, mainly upholding
the family prestige, was no longer important in the 20" century reality®.

Mostly, however, the long-term functioning of the entailed estates under-
lined the difficulties resulting from perpetuation of the estate. They went as
far as to excluding the possibility to alienate even their smallest part (and even
upon adequate payment, which otherwise could be regarded as an example of
ordinary management, especially in the course of changes of socio-economic
circumstances)®?, or to burden the estate (which did not only make it difficult

¢ The Radziwilt entailed estate is supposed to be the first, as claimed by K. Koscinski, Polskie
ordynacje..., pp. 9, 11; differently, T. Zielinska, Ordynacje..., p. 21, who states that the first one was
the Zamoyski entailed estate.

57 See the usage of a public benefit argument in a discussion about dissolution of one entailed
estate, as referred to by T. Zielinska, Ordynacje..., p. 22; and the argument raised by W. Uruszczak,
Historia..., s. 313, according to which the public duties of the holder were to overcome reserva-
tions as to discriminatory entailed estates. However, entailed estates are also presented as uniquely
connecting the private and public utility, see e.g. G. Jedrejek, Regulacje..., p. 7. Additionally, it is in-
terestingly raised by M. Drézdz-Szczybera, Ordynacje..., p. 28, as exemplified by the Myszkowski
(Pinczowska) estate, in which the public benefit is invoked generally, but specifically it should
regard the benefit of the family.

8 H. Swigtkowski, Ordynacje..., pp. 379, 384; similiarly A. Meten, Ordynacje..., pp. 17-19;
differently T. Zieliniska, Ordynacje..., p. 25, who indicates that there is no evidence as to rejections
or dissolutions of the entailed estates by the Sejm.

% K. Sojka-Zielinska, Fideikomisy..., p. 207-208, clarifies that it took place mostly after the
French revolution.

0 G. Jedrejek, Regulacje..., p. 18.

61 H. Swiatkowski, Ordynacje..., p. 383.

2 H. Swiatkowski, Ordynacje..., p. 383. Differently, M. Kozaczka, Ordynacja..., pp. 61, 163,
who observes that the Zamoyski estate was of significant worth already in the interwar period,
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to execute debts from the holder, but primarily limited the possibility to obtain
an estate investment loan)®, which at a certain moment of the economic change
and popularisation of crediting seriously affected the estate’s development. At the
same time, such improperly functioning entailed estate allowed the holder neither
to satisfy his or her own needs, nor to invest in its improvement.

It should be also stated that entailed estates are said to have influenced the
destabilisation of Poland at the turn of the 17" and 18" century. Undeniably, they
allowed to create sui generis feudal states of significant size and good internal
organisation®®. Subsequently, as nearly extraterritorial, they could have produced
demoralising effects®. However, it should be remembered that they were neither
intentionally founded in order to weaken the central power®, nor are such tenden-
cies proven by the practice of their functioning®’. Also in the times of later partition
of Poland the estates, otherwise, could have helped sustain the Polish traditions®.

The above mentioned considerations resulted in undermining the justification
for entailed estates, the regulation of which was a far-reaching exception® from
the general law. The German example lets us conclude that the functioning of the
feudal legal institution sharply opposing the modern legal and social system was
a central issue in the 19" century discussion on the development of law”. Despite
this criticism, the drafts included the continuation of the institution adjusted to
the modern legal system, namely for significant estates, and with family power to
decide, e.g. on their dissolution’'.

4. ENTAILED ESTATE AS PART OF HISTORY OF PROPERTY
AND SUCCESSION LAW

It must be noted that the limitation of the subjects of the civil turnover, as
observed in the entailed estate acts, was not extraordinary in the old-Polish law.
Therefore in order to assess their specificity, it is necessary to examine the state

which is to prove its changeability and adjustability to the socio-economic changes.

63 H. Swigtkowski, Ordynacje..., p. 383.

4 M. Kowalski, Paristwo..., p. 186.

8 R. Ortowski, Ordynacja..., p. 124.

6 Statuta..., p. 25.

7 R. Ortowski, Szkice..., pp. 70, 195, underlines the support that the Zamoyski estate offered to
the insurrection of Tadeusz Kos$ciuszko (1794).

68 K. Koscinski, Polskie ordynacje..., pp. 53-55.

% A. Melen, Ordynacja..., p. 40; H. Swiatkowski, Ordynacje..., p. 383.

0 K. Sojka-Zielinska, Fideikomisy..., p. 158, refers in this context to the bourgeois revolution.

" Ibidem, p. 327.
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of property and succession law from the times of their foundation, and only then
the changes in the general law throughout ages of their functioning.

At first, already before the rise of individual ownership, the family mem-
bers were jointly subjects of ownership, and the head of such a family was only
insignificantly privileged, with the function close to managerial”>. The death
of the member of such an economic structure (indivisible family estate, in Pol-
ish — niedzial rodzinny) did not affect the sui generis property right, which was
vested in the representatives of subsequent generations already from their birth”.
In the course of evolution in the direction of individual ownership, the rights
of future family heads (sons) were respected in such a way that they must have
agreed on dispositions of their future property (right of waiting, in Polish — prawo
wyczekiwania)™.

The establishment of the individual character of property opened the dispute
on the shape of succession law”. Firstly, there were long-term doubts as to overall
admissibility to dispose of property upon death as opposing the intestate order’®.
The limitations on testation, mostly justified by the fear of the rising power of the
Church” (being the typical beneficiary of the goods disposed of mortis causa in
hope for salvation), gradually kept losing significance. At the same time, in the
15 century, only the third part of the estate could have been disposed of freely (in
Polish — trzecizna)’®. The testamentary freedom did not also extend to disposition
of most real estates, which was a consequence of a more far-reaching European
feudal concept of them being a core of family heritage, of which the owner was
truly a fiduciary only”.

Then, because of the lack of the right to freely dispose of property mortis
causa, there was no need to protect the family by means of its limitations®. Also,
rights of women in succession were supposed to not have been vital, as the con-
cept of family wealth was to be continued in main successors of family wealth and
knight tradition, i.e. men, while women, by moving to other family by marriage
should not inherit real estate, which meant about the initial family power®!.

2 J. Bardach, Historia..., Vol. I, p. 295.

3 Ibidem, p. 78; K. Kolanczyk, Najdawniejsze. .., pp. 3-4; S. Plaza, Historia..., p. 296.

™ J. Bardach, Historia..., Vol. 1, p. 304; K. Kolanczyk, Najdawniejsze..., p. 96; S. Plaza,
Historia..., p. 278.

5 K. Kolanczyk, Najdawniejsze. .., pp. 3-5.

'S. Ptaza, Historia..., p. 296.

7 Ibidem, p. 302.

8 Ibidem, p. 304.

" W. Uruszczak, Historia..., pp. 310-312

8 S. Plaza, Historia..., pp. 302-306; that this argument was followed, when testamentary
freedom was adopted, but did not regard power to testamentary dispositions of real estates, see
W. Uruszczak, Historia..., pp. 310-311.

81' W. Uruszczak, Historia..., p. 312.



THE ENTAILED ESTATE IN POLISH LAW FROM LATE 15TH... 19

Even later, there existed law demanding the acceptance of the alienation by
the relatives of the transferor (in Polish — prawo blizszosci). Gradually this right
became subject to content limitations, and eventually transformed into the right to
repurchase (in Polish — skup, retrakt, in modern Polish law equivalent to odkup),
or yet later — to preemption (in Polish — pierwokup)®*. The extinction of the above
mentioned right in 18" century Poland was regarded as the earliest in Europe®.

Taking such development into consideration, initially the entailed estate
should not be an extraordinary institution from the perspective of limitation of
civil turnover. Otherwise, it was specific from the perspective of the estate’s per-
petuation in favour of a single member, so that dismemberment could have been
avoided. Such perpetuation, at the same time, allowed entailed estates to continue
their functioning in an unchanged way, even when property and succession law
were modernised. And already then such estates appeared to have been much
more specific in comparison to general law.

5. SPECIFICITY OF RESEARCH WITHIN HISTORY OF LAW

The analysis as above would fit in the category of history of law. It examines
the example of past law®*, by usage of both historical research (as to facts of estab-
lishment and applicability of the institution), and legal one (as to analysis of the
content of norms arising therefrom, and their validity). Then, it could be useful
for both historians and lawyers.

At the same time, usage of methods deriving from two varied branches of sci-
ence involves the subjection to two-fold falsification of results. Firstly, it is, thus,
important not to distract the research by lacking proper historical research on
fact of establishment and functioning of the institution®, which should, however,
be of smaller significance with regard to the written acts, as of entailed estates.
Secondly, the legal context of the institution must be observed®. Only then, the

82 J. Bardach, Historia..., Vol. I, p. 296; S. Ptaza, Historia..., p. 278.

8 S. Plaza, Historia..., p. 278.

8 The issue that historical analysis of law may take place only after such law no longer
solves current legal problems is considered by H. Kupiszewski, Prawo rzymskie a wspélczesnosé,
Krakow 2013, p. 26.

8 A. Zakrzewski, Czemu ma obecnie stuzyé historia prawa, co jej grozi?, ,,Miscellanea His-
torico-Iuridica” 2011, Vol. X, pp. 38-42.

8 F. Longchamps de Bérier, Z uwag do metodologii nauki prawa prywatnego: powotywanie
tacinskich regut i maksym na przykiadzie nemo plus iuris, ,,Krakowskie Studia z Historii Pafistwa
i Prawa” 2014, issue 7 A, p. 144.



20 WOJCIECH BANCZYK

past law may be analysed just as the entirely modern one®”. Thus, every time
we analyse modern law, we consider it (though maybe less intentionally) as
a part of the whole legal system, and the past institution should be then analysed
accordingly.

6. UTILITY OF RESEARCH ON ENTAILED ESTATES
FOR HISTORY

Proper research on the act of past law allows to depict the époque, in which it
was established, particularly its social, economic, political, and cultural reality®®.
Thus, the study of entailed estates shows functioning of the far-reaching exemp-
tion from the principle of equality of nobility, and provides us with an outlook
on methods of securing the members of noble families, and their attitude toward
public duties.

Having proper knowledge on the changes of reality and law, it could be
analysed, whether it was the law, which evolved due to the socio-economical
changes®, or whether such changes were motivated by law*. Considering the
specificity of creation of entailed estates, it could be concluded that the law actu-
ally created by members of important noble families aimed to strengthen their
already significant power. Thus, they must have gathered adequate wealth, and
manage to convince the Parliament to accept the entailed estate beforehand.

The analysis of the past law answers also important questions on its exact
shaping. This was especially the direction of development of the 19" century Pol-
ish schools of history of law, which in their research followed social expectations
as to protect the old-Polish legal institutions as a part of the heritage of the non-
existing state”. Entailed estates, partly continuously functioning then, created
a significant example for such research, as there were few examples of institutions

87 J. Maziarz, Czy historia prawa jest naukq historyczng czy prawng?, ,,Czasopismo Prawno-
Historyczne” 2015, issue 1, pp. 329-330.

8 J. Bardach, Themis a Klio, czyli o potrzebie podejscia historycznego w prawoznawstwie,
(in:) J. Wroblewski (ed.), Zagadnienia metodologiczne prawoznawstwa, Wroctaw-Warszawa-
Krakow-Gdansk-£.6dz 1982, pp. 23-25; S. Grodziski, Uwagi o stuzebnej, cho¢ nie ustugowej roli
nauki historii panstwa i prawa, ,,Czasopismo Prawno-Historyczne” 2002, issue 2, p. 19.

8 See below.

% 'W. Uruszczak, Tradycja w historii prawa, ,,Zagadnienia Naukoznawstwa” 2002, issue 3,
p. 354.

1 S. Grodziski, Uwagi..., p. 65; similiarly both J. Bardach, Przemdéwienie Juliusza Bardacha,
,,Czasopismo Prawno-Historyczne” 1997, issue 1-2, p. 300, and S. Salmonowicz, Oratio pro domo
sua, czyli kilka uwag o nauce historii prawa w Polsce, ,Miscellanea Historico-Iuridica” 2011,
Vol. 10, p. 22.
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based on old-Polish law still in force after partition of Poland, and even despite
colliding law of the invading states®.

7. UTILITY OF RESEARCH ON ENTAILED ESTATES FOR LAW

Next to the sheer analysis of the institution of past law, it is also possible to
set it in the context of the social, economic, political, and cultural past situation.
Already then it could be concluded on the true consequences of the functioning
of law in the historical place and time®.

Thus, entailed estate proved to be effective in order to uphold the estate as
a whole, maintain the prestige of the owning families, but also to assist the devel-
opment of the entire neighbouring departments®. It had, however, its drawbacks,
such as impracticability in a later developed credit-based economy as well as
lacking adjustability to the new circumstances®, namely in the period from late
15" to 20™ century, when a dramatic social and economic progress could have
been observed.

The above mentioned utility of history of law as a kind of legal dogmatics, but
directed into the past context, corresponds to its “antiquarian” vision of history of
law. Otherwise, it is also possible to adopt the history of law to analyse the mod-
ern law, to search for the genesis of modern law in the past which resembles the
“presentistic” attitude®. This distinction is followed by T. Giaro, who indicates
that “history of law studies, which in any way neither want, nor are capable of sup-
porting the interpretation of the current problems, seem to miss their vocation””.

Consideration of this thought, yet careful, justifies the analysis of the heritage
of entailed estates within history of law from the perspective of its possible impli-
cations to modern law. The few dimensions of such approach will be presented
below.

Firstly, past law may act as a source of possible legal solutions of everlast-
ing legal problems®. It is also of significance with regard to a starting point for

92 H. Swigtkowski, Ordynacje..., p. 381; while M. Kozaczka, Ordynacja..., p. 39, mentions its
character as a vehicle of continuity of national tradition; at the same time A. Meten, Ordynacje.. .,
p- 3, characterizes them as one of the few living monuments of the old-Polish law.

% W. Uruszczak, Tradycja...., p. 354.

%4 G. Jedrejek, Regulacje..., p. 18; A. Melen, Ordynacje..., pp. 17-19; M. Kozaczka, Ordynac-
ja...,pp. 13, 21-25; R. Ortowski, Ordynacja..., pp. 107, 122.

% H. Swigtkowski, Ordynacje..., p. 383.

% A. Zakrzewski, Czemu..., p. 38.

7 T. Giaro, Prawo i historia w dobie globalizacji. Nowe rozdanie kart, (in:) T. Giaro, (ed.),
Prawo w dobie globalizacji, Warszawa 2011, p. 73.

% T. Giaro, Prawda dogmatyczna i ,,ponadczasowos¢” jurysprudencji rzymskiej, ,,Czasop-
ismo Prawno-Historyczne” 1988, issue 1, pp. 4-5.
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searching for a best solution to a problem, which lasts throughout centuries, and
up till now, especially as private law, though to some extent both evolves and
remains partly constant®. From the other perspective the history of law may con-
sist of names as a collection of legal solutions to the problems, which mostly
remain unchanged.

The numerous adaptations of the institution of family fideicomissum, partly
in a form of the old-Polish law entailed estates, both in the past, and in the modern
legal systems, show the similarity of the basic legal concepts involved, as well as
their basic content. Then, some economic units may be exempted from subjection
to general law upon their lifetime management and passing onto next generations,
because of their significant values.

Secondly, it is also possible to generally observe how a legal institution func-
tions in the reality of particular features. This could be also seen as an experi-
ment performed somehow on a particular “living organism”. Thus the practical
functioning of a certain institution in certain circumstances may either mean the
specificity of the latter, or, otherwise, may suggest that comparable aims may be
reached with a use of such an institution also in subsequent époques'®, which
share the characteristics of the prior ones. In particular, the similar societal prob-
lem and the need to adopt measures which are adjusted thereto'®!, may justify the
usage of the past institution to the modern reality, which is of comparable char-
acteristics. The historical analysis may, at the same time, help avoid mistakes of
a new institution'*.

Such examination is not otherwise possible with regard to law which is to
be implemented, and particularly the succession law, which is at first effective
only after lapse of life of one generation'®. The existence of private ownership of
significant value, which is organised as an economic entirety, connected with sig-
nificant respect to private autonomy of the subjects involved, may everytime jus-
tify comparable solutions. However, colliding values must always be considered.

Thirdly, past law may be seen in the perspective of evolution of law, which
follows historical changes'®. Primarily, old law should not be then automati-
cally rejected as anachronistic (which often is raised as to long-lasting rules), but,
otherwise, long-established law should be even more respected'®. In particular,
modern law may correct, or supplement past law, creating the common legal cul-

% W. Dajczak, F. Longchamps de Bérier, Prawo rzymskie w dobie dekodyfikacji, ,,Forum
Prawnicze” 2012, issue 2, p. 22.

100 See T. Giaro, Prawda..., p.17.

01'W. Zakrzewski, Nauki..., p. 302.

12°S. Grodziski, Uwagi..., p. 17, depicts history as a lesson of the last generations’ experience.

103 A. Stelmachowski, Zarys teorii prawa cywilnego, Warszawa 1998, p. 23.

104 J. Bardach, Themis..., p. 30; W. Uruszczak, Tradycja..., p. 354.

105 A, Stelmachowski, Zarys..., pp. 20-21.



THE ENTAILED ESTATE IN POLISH LAW FROM LATE 15TH... 23

ture'’, and demanding that the application of entirely modern law must consider
such broader context'’’. Also, even though past law is no longer binding, modern
law is still based on the past one, its content (regulation and practice), its con-
text (socio-economic, political, cultural, and axiological), and the process of its
change, which altogether may be analysed in the course of a historical interpreta-
tion'%®. Such tradition may even derive from formally non-binding rules — which
deny the strict, positivist, border between the past and the present'”. Then, as
it is still believed that new law may outdistance the past one, and then will bet-
ter meet the expectations of the modern turnover, it may still adopt, or adjust
the well-checked institutions of the past law'®. At the same time, even if new
law does not explicitly follow past law, new institutions may out of habit of con-
servative legal society remain at least partly understood in connection with the
previous one''’. It may particularly affect the institutions shaped in a long-term
historical process!!?, or preserved in a social recognition, where they are likely to
remain sustained for long after the formal loss of binding power'*. Otherwise,
the regulation, which entirely renounces the previous one, could be understood
properly only upon careful analysis of its predecessor, in order to avoid that the
new regulation reaches those effects, which were aimed to be rejected'*. Consid-
ering both those tendencies, it becomes clear that knowledge of past law allows to
understand modern one, which includes the circumstances of enactment of new
law, and its rationes decidendi'”.

The analysed institution of entailed estates is not continued in modern Polish
law. Then it seems that the historical interpretation of modern Polish law should
be directed against the tendencies to favour the right of the ancestor to perpetuate
the estate as an efficient economic unity over the freedom of disposal of suc-
ceeded wealth, as such a concept, no matter for how long upheld beforehand, is
no longer followed.

196 H. Kupiszewski, Prawo..., pp. 275-276; while W. Uruszczak, Tradycja...., p. 356, explicitly
states that law with no tradition becomes an order guaranteed by the state (forced) execution.

W7\W. Zakrzewski, Nauki historycznoprawne a prawnopozytywne, ,,Czasopismo Prawno-
Historyczne” 1964, issue 1, p. 303.

108 R. Jastrzgbski, Wyktadnia historyczna we wspoélczesnej judykaturze, ,Przeglad Sadowy”
2010, issue 1, pp. 107, 111.

1% T, Giaro, Prawo..., p. 74.

10 W. Uruszczak, Tradycja..., p. 356.

"W, Zakrzewski, Nauki..., p. 299.

12 J, Bardach, Themis..., p. 31; W. Zakrzewski, Nauki..., p. 302.

113 S. Grodziski, Uwagi..., p. 70.

114 See e.g. the judgment of the Highest Administrative Court in Warsaw of 8 February 2012,
I OSK 1653/11.

15'W. Wotodkiewicz, Nauczanie prawa czy przepisow prawnych?, ,,Czasopismo Prawno-
Historyczne” 2015, issue 1, pp. 246-247.



24 WOJCIECH BANCZYK

However, it should be considered which were the unique circumstances of dis-
solution of the entailed estates and times directly after that. The Polish socialist
system in its political, economic and legal dimensions was based on the concept
of absolute equality, economical omnipotence of the state, as well as of undermin-
ing the protection of the individual ownership, and at the same time, of undermin-
ing the succession law as such. This could be the reason for lacking continuation
of the entailed estates, as highly unnecessary, or even harmful. Though, they
demanded sustaining large private economy units in hands of nobility, which
were to be continued upon death of the property holder, and also by means of
favouring one successor over another.

At the same time, situation rapidly changed in comparison to the one in which
the entailed estates were dissolved, and this should generally be observed by civil
law''6. The rise of significant family fortunes in Poland after 1989 made the issue
of their post-mortal succession important one again. Thus, the rationale of the
property holders who plan for their death may also direct towards perpetuation of
the estate, in order to retain it as an economic entirety. Thus, the arguments raised
in socialist law against a civil law institution may no longer serve as justified in
the modern law'"’.

Fourthly, it should be observed that the analysis of the history of the legal
institution, regarding both its origin and development, may help foresee the future
of law''®. The latter may not, however, be considered certain, though legislation
may follow whichever routes, regardless of the needs'”.

The analysis of the Polish law development, but — more importantly — com-
parative law research shows raising interest in the institutions comparable to the
entailed estates. In this context, their two important functions may be observed.

It is particularly significant to ensure continuation of the running economic
complex after death of its owner and manager. Already modern Polish law had to
face the problem of lacking specific rules as to succession of an enterprise, which
involves conflict of interests between succession law (respect to the will of the
deceased and interests of the successors as well as of the third parties) and effi-
cient functioning of the enterprise (which demands fast establishment of the new
legal status)'?’. Eventually a 2018 bill on successional management of a natural
person enterprise (in Polish — ustawa o zarzgdzie sukcesyjnym przedsigbiorstwem

116 A, Stelmachowski, Zarys..., p. 286.

17 Compare the example of prohibition of fiduciary substitution in Polish law as raised by
F. Longchamps de Bérier, Podstawienie..., p. 339.

118 J. Bardach, Themis..., p. 48; S. Grodziski, Uwagi..., p. 19.

9 T. Giaro, Prawo..., p. 88.

120 P, Ksiezak, Przedsigbiorstwo wobec $mierci przedsigbiorcy, (in}) W.J. Katner, U. Prominiska
(eds.), Prawo handlowe po przystgpieniu do Unii Europejskiej, Warszawa 2010, p. 155.
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osoby fizycznej)'*' was enacted, with the rationale in ensuring the continuation
of the economic entirety owned by the deceased. It was done by means of the
opportunity for the entrepreneur to grant power of attorney to a specific person to
manage the enterprise immediately after their death (Article 9, point 1). The same
could be true to institutions like family contract (in Italian — patto di famiglia),
implemented in the 2006 novelisation of the Italian Codice Civile'*, which is
a lifetime contract between the closest family members as to division of rights and
duties regarding the family enterprise (Article 768-bis and 768-quater).

The subsequent aspect refers to the perpetuation of wealth. Research on this
concept can be placed within a broader discussion of the possibility to regulate
passing wealth on death without involvement of the succession law. There is, thus,
a growing debate, as to whether this effect may be reached by acts infer vivos,
more or less significantly oriented into effectiveness after death, or by acts func-
tionally equivalent to wills, which have the characteristics of the mortis causa
act'?®. The latter, often referred to as will-substitutes, may, as examplified by
trusts or private foundations, aim at increasing the control over wealth after death,
therefore, achieving effects not allowed by the succession law!?4, at the same time
being admissible as competitors of system based on wills'®.

Such a control may take place both in the form of the private regulation of
subsequent successions after death (in German — Privaterbrecht), and in perpetu-
ation of assets in an economic entirety according to the concept of the initial
founder'?®. The rationale therefore lies in its conductivity to far-reaching auton-
omy of the founder derived from his lifetime ownership'?’, but with varied limits
resulting from the importance of free-market turnover of assets by the successors,
who are, thus, subsequent owners vested with rights derived from their owner-
ship'?. Tt is, however, explicitly said, that effects reached historically by a family
fideicomissum are not to be followed, due to far-reaching demotivation of succes-
sors as to enjoy and multiply obtained wealth, especially of bigger size'®.

121 Bill of 5 July 2018, published with position 1629.

122 Royal Decree (Regio Decreto in Italian ) of 16 March 1942, published with No. 262.

123 JH. Langbein, The Nonprobate Revolution and the Future of the Law of Succession,
,Harvard Law Review” 1983-1984, Vol. 97, issue 5, p. 1132.

124 A. Braun, A. Rothel, Exploring Means of Transferring Wealth on Death: A Comparative
Perspective, (in:) A. Braun, A. Rothel (eds.), Passing Wealth on Death, Will-Substitutes in Compar-
ative Perspective, Portland 2016, p. 363; see also A. Dutta, Warum Erbrecht, Tiibingen 2014, p. 4.

125 J.H. Langbein, The Nonprobate..., p. 1108.

126 A, Dutta, Warum..., pp. 180-182.

127 See arguments raised in favour of the fiduciary substitution, F. Longchamps de Bérier,
Podstawienie..., p. 339.

128 See arguments raised against the long-term and far-reaching perpetuation of wealth,
A. Dutta, Warum..., pp. 304-305, 335-337.

129 A. Dutta, Warum..., s. 175.
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Similarly, usage of company forms or other legal persons may allow to per-
petuate a certain complex of assets, making the functioning of the resulting
economic entirety independent from the life of its human members'*’. The sub-
sequent shape of succession involving particular number of successors, or their
qualification, may also be imposed.

8. CONCLUSION

The presented analysis provides an example of research on old-Polish law,
which is part of its long-lasting heritage, but supposedly is not subject to con-
tinuation. At the same time, however, it serves as an example of a solution to the
legal problem, which is still existing now as it existed centuries earlier. Entailed
estates were a legal concept aiming to challenge equal subjection to law in favour
of an exception supporting other significant values. Greater acceptance of pri-
vate autonomy followed by care for family prominence and economic efficiency
allowed to regulate on inalienability of complex assets and their perpetuated con-
tinuation. Those functions are not unimportant now, and alike institutions are
often adopted. However, problems produced by hundreds of years of functioning
of entailed estates may help their today’s equivalents reach better results.
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Summary

Thearticle describes the old-Polish institution of entailed estate, mostly exemplified by
the 1589 Zamoyski entailed estate. Firstly, its legal regulation and practice of functioning
is analysed within a broader perspective of the overall property and succession law in the
times of their establishment. Then the functions, possibilities, but also challenges and
problems connected with it are discussed. Finally, the utility of this study is presented for
history, history of law, and modern law.
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