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It is not surprising that subsidiarity is very often discussed with autonomy 
and federation (equally multidimensional concepts, similarly discussed in 
science). It is clearly evident taking into account, for example, results of analysis 
of the key words (tags) in scientific publications. The European Union has 
significantly contributed in popularizing of the concept so it is no surprise 
that strongly linked with EU’s problems has become a central point of the 
discussion of its organizational structure and internal relationships between 
forming elements. It is difficult to imagine analysis of the conditions for imple-
menting of subsidiarity in Germany without prior presentation of the state 
political system’s solutions. Studying the structure and functioning of public 
administration enables to identify the place and role of the local government, 
to measure degree of independence of the local authority as a central point of 
discussion in relation to the subsidiarity.

Keywords: political determinants, subsidiarity, Federal Republic of Ger-
many, European Union, political organizational system, Federal States, legisla-
tive, principle of subsidiarity

* University of Opole.



239Legal and Political Determinants

INTRODUCTION

Undoubtedly the principle of subsidiarity can be classified as one of 
the most popular scientific term being discussed by scholars for several 
decades. There are only a few concepts able to compete successfully with 
subsidiarity in this regard. This is clearly confirmed by a review of the 
literature related to the topic, even if it is only a general overview. In the 
early 90’s of the twentieth century Ken Endo at the University of Hokkaido, 
undisputed authority in the field of subsidiarity, pointed out that there is 
a deficit in the publications, monographs in particular (Endo, 1994, p. 650). 
Since then, however, some enormous changes have occurred and today 
it seems that the term is so pervasive, that it is possible to create separate 
libraries only for studies related to the issue of subsidiarity.

The European Union has significantly contributed in popularizing of 
the concept so it is no surprise that strongly linked with EU’s problems 
has become a central point of the discussion of its organizational struc-
ture and internal relationships between forming elements. However, it 
is not just a concept or an organizational principle but a legal norm that 
was expressed in the subsequent, starting from Maastricht (TEU, 1992), 
European treaties. As a result of EU’s efforts subsidiarity has appeared in 
the political dictionary, has taken root and well established in the public 
awareness. What is more, the use of this term has become quite fashionable 
and is an integral part of the European language (Endo, 1994, p. 650). 
Moreover, the interest in the issues, a permanent presence in the scientific 
discussion and the ensuing abundance of literature on the subject are 
the results of the complexity of subsidiarity, its essence and the role it 
has to meet. Actually there is a lack of compliance with respect to any 
matter relating to the subsidiarity, with the meaning of the term starting, 
which, as stated by Aaron Martin, is at least „vague” (Martin, 2010, p. 4), the 
typology, at its merits ending. Furthermore, the discussion in this regard 
involves representatives from many fields of science. This interdisciplinary 
approach, lack of a single theoretical base and flexibility in the interpreta-
tion of subsidiarity imply question about its application in practice.

Subsidiarity, generally speaking, as its name suggests, equips larger 
communities with only a supporting, secondary one role in relations 
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with individuals or smaller groups created by them. The latter should 
independently, without any interference from larger groups, to be author-
ized to decide on matters regarding them, unless in some way it is beyond 
their capabilities. In this case, the intervention is not only justified, but 
even morally ordered (a stronger one supports a weaker one) However, 
this does not mean any substitution in completing the task, but only 
support. Subsidiarity, therefore, limits the scope of interference of larger 
organizations and imposes a duty to support them if necessary at the 
same time.

In political science, and this point of view has accepted in this article, 
where the power is the central point of all considerations, the principle of 
subsidiarity must be understood as the division of competences providing 
for the authorities located at the lowest level in the hierarchy (citizens 
and their social associations, communities), in the first place, the right to 
participate in the exercise of power, decision-making processes regarding 
their own affairs. Here the role of the state is the secondary one, limited 
to the cases of where local authorities are not able to meet the needs of 
(local) community on their own, executing some specified tasks (Spiering, 
Albrecht, 1990, p. 339). It is not allowed to take these tasks over by the State 
through arbitrary decision, is only permitted (and even obligated) to pro-
vide an adequate support for its subunits. Thus, according to Anna Marie 
Pållson, subsidiarity is an answer to the question about the best as possible 
way to organize society through the division of competences in public 
administration clearly defining both organizational bodies and actions 
required in specific areas (Pållson, 2013, p. 6). Undoubtedly, the vertical 
dimension of subsidiarity (and its specifically dual nature) is disclosed 
here. It regulates the relations between elements of the public administra-
tion, or more strictly, those between the competent central authority and 
lower – local and regional – authorities. „Locality” is therefore seen as 
a focal and starting point in the analysis of subsidiarity, because the power 
to act takes direction „from the bottom to the top”. Therefore, should be 
considered that the functioning of the local government and rather the 
quality of its activity (the extent to which citizens are able to attend self 
– consciously in decision-making process on matters which affect them) 
is the clearest measure of implementation of the principle of subsidiarity.
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Taking into account the previous findings, there is no doubt that the 
implementation of subsidiarity requires some specific structural determi-
nants. If it is a question of decision – making process located as close to 
citizens as possible, it must be associated with a certain degree of autonomy 
for the lowest located authorities (subunits), and (because of the division 
of competences) some degree of decentralization should be expected.

Thus it is not surprising that subsidiarity is very often discussed with 
autonomy and federation (equally multidimensional concepts, similarly 
discussed in science). It is clearly evident taking into account, for exam-
ple, results of analysis of the key words (tags) in scientific publications. 
However, not only there, because it should be noted that the compatibility 
of concepts may be indicated by interest of subsidiarity in the European 
Union with regard to its constitutional nature (which in the course of 
time more and more has been perceived as having the characteristics 
of federalism) (Schout, Wolff, 2010) and the division of competencies 
between the EU authorities and Member States. Mutual relations between 
subsidiarity, autonomy and federalism are not discussed thoroughly in 
this article. The views on this issue differ significantly – some of them 
have identified subsidiarity with autonomy, other perceive it as a „federal 
principle” and supreme organizational principle of the federal state, its 
base (Boka, 2014, p. 13), or treat as a „soul of federation” (Bednar, 2014), 
„another form” (subcategory) of federalism (Blank, 2009, p. 522, 533) 
considering concepts to be complementary (Demirci, 2003, p. 26) or to be 
wholly different (Drèze, 2009, p. 10; Martin, 2010, p. 6; Blank, 2009, p. 511). 
It is worth noting that the discussion in this matter although nowadays 
strongly linked with the European Union, its beginnings reach far back 
into the past – ancient times (its elements can be found in Aristotle) (Endo, 
2001), or 17th century, especially in the thoughts of Johannes Althusius 
(Chmielewska, 2012). It seems that most of the scientists believe that the 
federation as a „unity in diversity”, though heterogeneous in its typology 
and dynamic phenomenon (Swenden, 2006), and unlike as in relation to 
subsidiarity, not necessarily requires the primacy for the lower levels in 
distribution of power (Demirci, 2003, p. 26), is a political system not only 
offering the best conditions for the efficient, full as possible implementa-
tion of subsidiarity and, subsidiarity, in turn, not only supports managing 
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of diversified structures, but also enhances its adaptability necessary in 
permanently changing environment (Bednar, 2014, p. 231).

Both, the subsidiarity and federalism are vague, flexible in interpretation 
ideas but, according to M. Gierycz, the first one definitely raised far less 
controversy (Gierycz, 2009, p. 38). This is the reason why subsidiarity has 
been accepted by the Member States, even those ones, where all federal 
tendencies are firmly rejected (United Kingdom) (Watts, 2003, p. 162). 
Subsidiarity is considered as a „crafty circumvention of the „f ” word” 
(Martin, 2010, p. 4) or „the Trojan horse of federalists” (Endo, 1994, p. 1 – 2).

Apart from theoretical considerations and political castling in the 
European Union, the fact is that the principle of subsidiarity has found 
its place in the EU legal system and thus all Member States also made 
commitment to adopt subsidiarity and implement in their countries.

They differ in the terms of their political systems, but some of them 
are federations or countries where the elements characterizing this politi-
cal system are quite strong. The Federal Republic of Germany is the best 
example. In this country, in the frame of Federal States (Länder), equipped 
with a large (but not full) sovereignty, operate equally autonomous local 
governments. The Federation only retains the competences necessary to 
maintain the sovereignty and unity of the State, essentially the power is 
held by Länder. Subsidiarity has been included in the Basic Law of the 
Federal Republic of Germany, but the provision actually refers to the 
European Union. In addition, federal and federal states’ competencies 
have been specifically listed in the document.

The purpose of this article is to examine the determinants of imple-
mentation of the principle of subsidiarity but not its practical aspects 
because the analysis would exceed acceptable volume of this publication. 
Germany, for many reasons, from the very beginning, together with the 
United Kingdom, particularly promoted the introduction of the principle 
of subsidiarity to EU’s legal system and its practical application in Mem-
ber States. In addition, the Federal Republic of Germany is considered as 
one of the best – functioning States. It does seem like the question about 
determinants of implementation of subsidiarity in that country is quite 
reasonable and adequate.
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POLITICAL ORGANIZATIONAL SYSTEM IN THE FEDERAL 
REPUBLIC OF GERMANY

It is difficult to imagine analysis of the conditions for implementing of 
subsidiarity in Germany without prior presentation of the state political 
system’s solutions. Studying the structure and functioning of public admin-
istration enables to identify the place and role of the local government, to 
measure degree of independence of the local authority as a central point 
of discussion in relation to the subsidiarity.

According to its name, the Federal Republic of Germany is a federa-
tion with a parliamentary cabinet system with particularly distinct posi-
tion of the Federal Chancellor (Bundeskanzler) as a head of the Federal 
Government (Bundesregierung) (Sulowski, Wojtaszczyk, 2005). The State 
functioning is based on the act of the highest rank in the legal system, the 
Basic Law (Grundgesetz für Bundesrepublik Deutschland – abbr. GG) of 
1949 (The Basic Law…, 1949).

According to the main system’s characteristics of the federal state, the 
Basic Law is a formal (is written) and rigid, which means that the change 
of regulations is more difficult in comparison with the other laws, because 
requires the implementation of a special procedure (eligible conditions) 
in order to protect the fundamental principles of the State (Demirci, 2003, 
p. 26).

The first and most important is the principle of the federal State already 
articulated in the preamble to the Basic Law by mentioning the States 
((Bundes)länder) which form the Federation „in free self – determina-
tion”. However, the constitution in art. 20(1) describes Germany directly as 
„democratic and social federal state” while mentions that „federation shall 
be responsible for representing the nation as a whole in capital” (art. 22). 
It indicates a specific federal feature, namely unity in respect for diversity, 
autonomy and distinctiveness.

 Federalism is one of those concepts difficult to generalize because 
of the lack of a clear definition, the lack of a uniform schema for federaliza-
tion process and dynamics of this phenomenon (See: Grzeszczak, 2011). 
Therefore must be noted that there are as many variants of federal systems 
as many states and the specifics of each one is determined by the system’s 
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genesis. There is no difference in relation to Federal Republic of Germany. 
Federal system is an integral part of the German political tradition. The 
history of this State is a history of federations or confederations from the 
Confederation of the Rhine (Rheinbund) starting, German Confederation 
(Deutscher Bund), German Empire (Deutsches Reich) with 25 constituent 
States, through the interwar period, the second world war and after 1945 

Pic. 1.  Federal States ((Bundes)Länder) in the Federal Republic of Germany
Source: Landy w Niemczech, n.d.
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(this period particularly affected the shape of the Federation nowadays 
because of occupation), till today. Therefore, differently than in most 
of federal states, it was not the way from the centralized state towards 
federation, a process in which (in order to improve managing of state as 
a whole) distinctness of different territories are taken into account and 
granted by freedom to decide on their own affairs, because Germany have 
never create a unitary state organism (Gdulewicz, 2002, p. 93). The current 
political system is a continuation of the tradition in the new environment 
and a confirmation of status quo.

The division on (Bundes)Länder (16) made by the Basic Law had deter-
mined the territorial structure of the Federal Republic of Germany (pic. 1).

In its preamble the following Länder have been mentioned: Baden-
Württemberg, Bavaria, Berlin, Brandenburg, Bremen, Hamburg, Hesse, 
Lower Saxony, Mecklenburg-Western Pomerania, North Rhine-Westphalia, 
Rhineland-Palatinate, Saarland, Saxony, Saxony-Anhalt, Schleswig-Hol-
stein and Thuringia. The three of them have a mixed status combining 
status of the city and Land. This list seems to be closed, but, as practice 
showed, (in 1952 the Länder of Baden, Baden-Württemberg and Württem-
berg - Hohenzollern have merged forming Baden-Württemberg), and lack 
of provision prohibiting ability to enter changes, the territorial structure, 
unlike the federal system, is not constitutionally protected.

In accordance with art. 29 of the Basic Law, the territory of the fed-
eration, its division, is subject to change provided that „each Land be 
of a size and capacity to perform its functions effectively”. In addition, 
new delimitation „shall be given in this connection to regional, historical 
and cultural ties, economic efficiency, and the requirements of local and 
regional planning”. This may occur through various procedures, through 
referendum, involving Länder, Bundesrat or Bundestag. Concerned Länder 
are even entitled to revise the division of their existing territories through 
the State Treaty, which confirms a quite far – reaching autonomy within 
the Federation.

The art. 28(1) of the Basic Law states, that Länder have their own con-
stitutional orders, which „must conform to the principles of a republican, 
democratic and social state governed by the rule of law (…)”, within the 
meaning of German federal constitution. Therefore, the Länder have been 



246 BOŻENA WRONISZEWSKA 

granted by legislative rights which are confirmed by the Basic Law in arti-
cle 70(1) „The Länder shall have the right to legislate insofar as this Basic 
Law does not confer legislative power on the Federation”. Art 70(2) divides 
competences between the Federation and Länder by distinguishing two 
categories of legislative powers: exclusive („the Länder shall have power 
to legislate only when and to the extent that they are expressly authorised 
to do so by a federal law” – art. 71 GG) and concurrent („ the Länder shall 
have power to legislate so long as and to the extent that the Federation has 
not exercised its legislative power by enacting a law” – art. 72 GG).

Areas reserved for two above mentioned components of Federal Repub-
lic of Germany have been presented in art. 73 (Matters under exclusive 
legislative power of the Federation) and 74 (matters under concurrent 
legislative powers). They are also listed in the table 1 below.

Tab. 1. Exclusive and concurrent legislative powers in the Federal Republic of 
Germany

Matters under exclusive legislative power
of the Federation

Matters under concurrent legislative 
powers

1.  foreign affairs and defence, including 
protection of the civilian population;

2. citizenship in the Federation;
3.  freedom of movement, passports, residen-

cy registration and identity cards, immi-
gration, emigration and extradition;

4.  currency, money and coinage, weights and 
measures, and the determination of stan-
dards of time;

5.  the unity of the customs and trading area, 
treaties regarding commerce and naviga-
tion, the free movement of goods, and the 
exchange of goods and payments with 
foreign countries, including customs and 
border protection;

5a.  safeguarding German cultural assets 
against removal from the country;

6. air transport;

 1.  civil law, criminal law, court organisation 
and procedure (except for the correctio-
nal law of pre-trial detention), the legal 
profession, notaries, and the provision of 
legal advice;

 2.  registration of births, deaths and marria-
ges;

 3. the law of association;
 4.  the law relating to residence and establi-

shment of foreign nationals;
 4a. (repealed)
 5. (repealed)
 6.  matters concerning refugees and expellees;
 7.  public welfare (except for the law on 

social care homes);
 8. (repealed)
 9. war damage and reparations;
10.  war graves and graves of other victims of 

war or despotism;
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Matters under exclusive legislative power
of the Federation

Matters under concurrent legislative 
powers

6a.  the operation of railways wholly or pre-
dominantly owned by the Federation 
(federal railways), the construction, ma-
intenance and operation of railroad lines 
belonging to federal railways, and the 
levying of charges for the use of these 
lines;

7. postal and telecommunications services;
8.  the legal relations of persons employed by 

the Federation and by federal corpora-
tions under public law;

9.  industrial property rights, copyrights and 
publishing;

9a.  protection by the Federal Criminal Police 
Office against the dangers of internatio-
nal terrorism when a threat transcends 
the boundary of one Land, when the 
jurisdiction of a Land’s police authorities 
cannot be perceived, or when the highest 
authority of an individual Land requests 
the assumption of federal responsibility;

10.  cooperation between the Federation and 
the Länder concerning

a) criminal police work,
b)  protection of the free democratic basic 

order, existence and security of the Fede-
ration or of a Land (protection of the 
constitution), and

c)  protection against activities within the 
federal territory which, by the use of force 
or preparations for the use of force, en-
danger the external interests of the Fede-
ral Republic of Germany, as well as the 
establishment of a Federal Criminal Poli-
ce Office and international action to com-
bat crime;

11. statistics for federal purposes;
12. the law on weapons and explosives;

11.  the law relating to economic matters 
(mining, industry, energy, crafts, trades, 
commerce, banking, stock exchanges and 
private insurance), except for the law on 
shop closing hours, restaurants, game 
halls, display of individual persons, trade 
fairs, exhibitions and markets;

11a. (repealed)
12.  labour law, including the organisation of 

enterprises, occupational health and 
safety, and employment agencies, as well 
as social security, including unemploy-
ment insurance;

13.  the regulation of educational and tra-
ining grants and the promotion of rese-
arch;

14.  the law regarding expropriation, to the 
extent relevant to matters enumerated in 
Articles 73 and 74;

15.  the transfer of land, natural resources, 
and means of production to public 
ownership or other forms of public en-
terprise;

16.  prevention of the abuse of economic 
power;

17.  the promotion of agricultural production 
and forestry (except for the law on land 
consolidation), ensuring the adequacy of 
food supply, the importation and expor-
tation of agricultural and forestry pro-
ducts, deep-sea and coastal fishing, and 
preservation of the coasts;

18.  urban real estate transactions, land law 
(except for laws regarding development 
fees), and the law on rental subsidies, 
subsidies for old debts, home building 
loan premiums, miners’ homebuilding 
and homesteading;
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Matters under exclusive legislative power
of the Federation

Matters under concurrent legislative 
powers

19.  measures to combat human and animal 
diseases which pose a danger to the pu-
blic or are communicable, admission to 
the medical profession and to ancillary 
professions or occupations, as well as the 
law on pharmacies, medicines, medical 
products, drugs, narcotics and poisons;

19a.  the economic viability of hospitals and 
the regulation of hospital charges;

20.  the law on food products including ani-
mals used in their production, the law on 
alcohol and tobacco, essential commodi-
ties and feedstuffs as well as protective 
measures in connection with the marke-
ting of agricultural and forest seeds and 
seedlings, the protection of plants against 
diseases and pests, as well as the protec-
tion of animals;

21.  maritime and coastal shipping, as well as 
navigational aids, inland navigation, 
meteorological services, sea routes, and 
inland waterways used for general traffic;

22.  road traffic, motor transport, construc-
tion and maintenance of long-distance 
highways, as well as the collection of tolls 
for the use of public highways by vehicles 
and the allocation of the revenue;

23.  non-federal railways, except mountain 
railways;

24.  waste disposal, air pollution control, and 
noise abatement (except for the protec-
tion from noise associated with human 
activity);

25. state liability;
26.  medically assisted generation of human 

life, analysis and modification of genetic 
information as well as the regulation of 
organ, tissue and cell transplantation;
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Matters under exclusive legislative power
of the Federation

Matters under concurrent legislative 
powers

27.  the statutory rights and duties of civil 
servants of the Länder, the municipalities 
and other corporations of public law as 
well as of the judges in the Länder, except 
for their career regulations, remunera-
tion and pensions;

28. hunting;
29. protection of nature and landscape ma-
nagement;
30. land distribution;
31. regional planning;
32. management of water resources;
33. admission to institutions of higher edu-
cation and requirements for graduation in 
such institutions.

Source: Own elaboration (based on: The Basic Law, 1949).

Separation of legislative powers on the one hand indicates some 
organizational arrangements in making-law process by assignment of 
tasks adequately, point out those of them tnderhe Federation should face 
with exclusively, because they concern the matters of special importance 
for the State as a whole. On the other hand, introduces a limitation of 
federal intervention on matters that Länder can manage on their own. The 
competitive sphere actually should be considered as the responsibility of 
Länder, but in case of collision, the primacy is given to Federation. It is 
presumed that the Federation is able to ensure the implementing of tasks 
in a more efficient way and has adequate resources and tools to perform 
them properly.

According to the Basic Law, art. 72 (2), the Federation have the right to 
legislate on matters of concurrent legislation, „ (…) falling within clauses 
4, 7, 11, 13, 15, 19a, 20, 22, 25 and 26 of paragraph (1) of Article 74, if 
and to the extent that the establishment of equivalent living conditions 
throughout the federal territory or the maintenance of legal or economic 
unity renders federal regulation necessary in the national interest”. Legisla-
tive competition should be considered as a positive, because it generally 
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boosted effectiveness and efficiency of the legislative process. It cannot 
be excluded that the Federation will take a large part of legislation over 
to complete them on its own, but according to article 72(3), even, if the 
Federation has made use of its power to legislate, „(…) the Länder may 
enact laws at variance with this legislation with respect to:

1. hunting (except for the law on hunting licenses);
2. protection of nature and landscape management (except for the 

general principles governing the protection of nature, the law on 
protection of plant and animal species or the law on protection of 
marine life);

3. land distribution;
4. regional planning;
5. management of water resources (except for regulations related to 

materials or facilities);
6. admission to institutions of higher education and requirements for 

graduation in such institutions”.
It should be noted as a quite a large degree of freedom in a law-making 

considered to be a key area of political activity in each organization. As 
Tanja Börzel states, the federal system in Germany more than any other 
appropriately distributes powers between the federal authorities and Länder 
as federal components. Practically, there is no area where any of the levels 
would be autonomous in the exercise of legislative powers, because the 
list of exclusive federal legislative competencies is short and a greater part 
of tasks is, or can be done both by the Länder and the Federation (Tanja 
Börzel, 2003, p. 13). It should be noted that federal primacy in area of con-
current legislation leads to some degree of centralization of competencies, 
and process seems to be supported by the Federal Constitutional Court 
who has provided a quite broad interpretation of subsidiarity treating it as 
a political criterion instead as a legal rule (Tanja Börzel, 2003, p. 14).

However, the art. 30 seems to be the most important of constitutional 
provisions in chapter II of the basic Law (The Federation and the Länder) 
introducing sovereign powers of the Länder. It states that “Except as 
otherwise provided or permitted by this Basic Law, the exercise of state 
powers and the discharge of state functions is a matter for the Länder”. By 
the mentioned above provision the organizational independence of the 
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Länder has been confirmed giving them slightly limited but significantly 
large sovereignty.

Undoubtedly, the Basic Law provides the Länder opportunity to partici-
pate in the exercise of power while maintaining a wide extent of autonomy. 
In order to realise this provision, the Länder, have introduced their own 
internal organizational solutions: Parliaments (because of their significant 
participation in the legislative process), executives (governments), judicial 
authorities, and administration systems. However, in accordance with art. 
31, the federal law take the precedence over Land law, therefore, it can be 
concluded and taking into account, that a rule of supremacy of federal 
law has been applied.

Within the internal organization of the Länder, next to the require-
ment of having constitutional order which „(…) must conform to the 
principles of a republican, democratic and social state governed by the rule 
of law, within the meaning of the Basic Law”, the postulate of representa-
tive democracy has been introduced. In each Land, divided into districts 
and municipalities the people „shall be represented by a body chosen in 
general, direct, free, equal and secret elections” (art. 28(1)).

The Länder have been equipped with the right to participate in interna-
tional relations (art. 32(3)). The Basic Law states: „Insofar as the Länder have 
power to legislate, they may conclude treaties with foreign states with the 
consent of the Federal Government” limiting the extent of sovereignty in 
this area. In certain circumstances, according to art. 24(1a), if „the Länder 
are competent to exercise state powers and to perform state functions”, they 
may (with the consent of the Federal Government) transfer their sovereign 
powers to transfrontier institutions in neighbouring regions.

The Federal Republic of Germany is a democratic country with separa-
tion of powers. The legislative power is exercised by bicameral Parliament 
being a representative body for both Federation and Länder, the executive 
authority is held by the Federal Government with Federal Chancellor 
and Federal Ministers and finally judiciary system with courts: ordinary, 
specialized and constitutional. The power comes from the People express-
ing their will through democratically elected representatives. The head of 
State is the Federal President holding mainly representative role (Sulowski, 
Wojtaszczyk, 2005).
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Even though the Federation exercises the power, the Basic Law has 
introduced a principle of the self - government as a constitutional rule 
(art. 28). Districts, municipalities and their associations are responsible 
for managing all local affairs „on their own responsibility, within the limits 
prescribed by the laws”. Art. 28(2) states also, that „the guarantee of self-
government shall extend to the bases of financial autonomy(…)” which 
include „the right of municipalities to a source of tax revenues based upon 
economic ability and the right to establish the rates at which these sources 
shall be taxed”.

There are two other very important principles pointing to the nature 
of the relations between the central and local authority: the principle of 
subsidiarity (art. 23) and principle of social state (art. 20). Both of them 
determine only a secondary role of the State in accordance with both 
aspects of subsidiarity (limiting of intervention and the obligation to 
provide assistance) and with positive dimension of restorative justice.

The whole organizational structure theoretically creates a favorable 
environment for implementation of subsidiarity. The tasks and compe-
tencies necessary to perform them have been allocated properly. The 
Federation deals with matters related to the State as a whole (as a federa-
tion of autonomous subunits) and the Länder are highly autonomous in 
self - governing. Therefore the conditions seem to be the ideal for the 
postulate of locating all the decision – making processes at possibly the 
most efficient level or as close as possible to the citizens to materialize, 
the more that thy have been guaranteed (and protected) by the Basic Law.

PRINCIPLE OF SUBSIDIARITY IN GERMAN LEGAL SYSTEM

An overview of the German Basic Law’s provisions is not, by no means, 
time – consuming task, but the result brings at least a consternation. The 
only provision of the German federal constitution, art. 23(1) although 
refers to the subsidiary directly (expressis verbis) but does so in the context 
of the European Union. It states: „With a view to establishing a united 
Europe, the Federal Republic of Germany shall participate in the develop-
ment of the European Union that is committed to democratic, social and 
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federal principles, to the rule of law, and to the principle of subsidiarity, 
and that guarantees a level of protection of basic rights essentially com-
parable to that afforded by this Basic Law. To this end the Federation may 
transfer sovereign powers by a law with the consent of the Bundesrat. 
The establishment of the European Union, as well as changes in its treaty 
foundations and comparable regulations that amend or supplement this 
Basic Law, or make such amendments or supplements possible, shall be 
subject to paragraphs (2) and (3) of Article 79”. This provision authorizes 
the Federation (with the consent of Länder in Bundesrat) to transfer a part 
of its sovereignty to the European Union. This reference to the European 
Union does not seem to be a problem, because the Lisbon Treaty explicitly 
lists the local actors in Member States as subjects to the effects of the 
principle of subsidiarity stating: „Under the principle of subsidiarity, in 
areas which do not fall within its exclusive competence, the Union shall 
act only if and insofar as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States, either at central level, or at 
regional and local level (…)” (Treaty of Lisbon, 2007, art 5.3).

As a result of a deeper analysis of the Basic Law more structures built 
on the principle of subsidiarity can be identified (Bröhmer, 2014, p. 132). 
The example is already mentioned article 30, where the Länder have been 
entrusted to exercise state powers, perform tasks and the discharge of 
state functions “Except as otherwise provided or permitted by this Basic 
Law (…)”.

This also applies to legislation (which was mentioned earlier) – art. 70 
(1), according to which „The Länder shall have the right to legislate insofar 
as this Basic Law does not confer legislative power on the Federation”. 
Therefore, there is a presumption of priority of Länder in law – making. 
According to the principle of subsidiarity this provision limits the scope 
of State’s intervention in the tasks performed within the competencies of 
federal subunits. At the same time in the provisions regarding the concur-
rent legislation – art. 72(2), a positive aspect of subsidiarity can be found. 
Federal authorities are obliged to act in specific areas if required by certain 
circumstances („The Federation shall have the right to legislate on matters 
falling within clauses 4, 7, 11, 13, 15, 19a, 20, 22, 25 and 26 of paragraph (1) 
of Article 74, if and to the extent that the establishment of equivalent living 
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conditions throughout the federal territory or the maintenance of legal 
or economic unity renders federal regulation necessary in the national 
interest”).

In turn, the art. 72(3) implements the postulate to make decisions as 
closest to citizens as possible, in areas where the effects of decisions will be 
affected the most, where some specific circumstances, local determinants 
need to be taken into account. It is considered as very important, because 
even if the Federation has made use of its power to legislate in area of 
concurrent legislation, the Länder are authorized to introduce different 
regulations in particularly sensitive areas e.g.: protection of nature and 
landscape management, biological resources particularly in the woods, 
higher education, spatial planning, land distribution, regional planning, 
water management.

It is worth to mention also the article 83 respecting the execution of fed-
eral laws by the Länder. They are authorized to do this „in their own right 
insofar as this Basic Law does not otherwise provide or permit”. Then, in 
accordance with article 84(1), Länder „shall provide for the establishment 
of the requisite authorities and regulate their administrative procedures”. 
The Länder can enter their own regulations. Only in „exceptional cases”, 
when there is „a special need for uniform federal legislation”, the adminis-
trative procedure may be regulated by the Federation „with no possibility 
of separate Land legislation”. It should be noted, that such a procedure 
requires the consent of the Bundesrat.

It is also stated in the same provision that „federal laws may not entrust 
municipalities and associations of municipalities with any tasks” providing 
the protection of the local government from federal intervention, which 
correlates highly with the subsidiarity.

In execution of federal laws the Länder are supervised (in accordance 
with the law) by the Federal Government (art. 84(3)), which „may send 
commissioners to the highest Land authorities and, with their consent or, 
where such consent is refused, with the consent of the Bundesrat, also to 
subordinate authorities”.

Also in financial matters the Federation and the Länder are autono-
mous and independent of one another (art. 109(1)), although, in order 
to maintain budgetary discipline and meet „the requirements of overall 
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economic equilibrium”, they are obliged to perform jointly executing 
tasks of Federal Republic of Germany arising from its membership in the 
European Union „pursuant to Article 104 of the Treaty Establishing the 
European Community” (art. 190(2)). In accordance with art. 190(4), there 
may be established, by a federal law requiring the consent of the Bundesrat, 
common rules, applicable to both the Federation and the Länder, on budg-
etary law management, the responsiveness of budgetary management to 
economic trends, and long-term financial planning.

Thus, the Basic Law separates powers of the Federation and the Länder. 
Only when a Land „(…) fails to comply with its obligations under this 
Basic Law or other federal laws (…)” , the so-called federal execution (with 
the consent of the Bundesrat) may be applied (art. 37). In this case, the 
Federal Government is authorized to „take the necessary steps to compel 
the Land to comply with its duties” including the right to issue instructions 
to all Länder and their authorities (art. 37(2)).

The principle of subsidiarity as a legal and political issue of great 
importance, has emerged in the European Union as a result of the pressure 
from the German Länder (Dams, Heide, 1995, p. 945) concerned about the 
growing participation of the EU’s institutions in exercising of powers and 
performing tasks in areas, where the internal legislation of the Member 
States were exercised rather by its sub-units than the central authorities. 
Therefore, they have sought to create some mechanisms that would be 
useful in monitoring and control of this kind of tendencies (Burrows, 
Carter, Scott, 2004). In Germany the principle of subsidiarity had been 
implemented much earlier than in the EU and has been proven in practice 
offering – within the federal system – an optimal balance between the 
State and local authorities (Calabresi, Bickford, 2014, p. 134 – 135), that 
is why it has been proposed to the European Union (Weinberger, 2014, 
p. 49).

The principle of subsidiarity in the Federal Republic of Germany is 
included in a legal act of the highest rank – The Basic Law, which provides 
its implementing. The Länder and local authorities exercise most of the 
functions of the State and their autonomous sphere is constitutionally 
protected by the introduction of subsidiarity, even with regard to the 
European Union. Due to the fact, that the Basic Law is an general act, 



256 BOŻENA WRONISZEWSKA 

further manifestations of subsidiarity can be found in the lower - order 
legislation, mainly those regarding local government.

A SHORT OVERVIEW ON CHARACTERISTICS OF THE LOCAL 
GOVERNMENT IN GERMANY

As previously mentioned, the subsidiarity explicitly is expressed in 
localism, local government, therefore it is worth to analyse the structure 
of local administration in the Federal Republic of Germany.

The Basic Law, regulating mainly the relations between the Federation 
and the Länder, only occasionally mentions on local government e.g., in 
art. 28(1), ordering, that in Länder, districts and municipalities the people 
be represented by a body chosen in five - adjectives (general, direct, free, 
equal and anonymous) election or in art. 84(1) – the last sentence - exclud-
ing possibility to entrust municipalities and associations of municipalities 
with any tasks by federal law.

Undoubtedly, the local government is separated from the Federation 
being associated with the Land. It is, according to H. Wollmann, S. Kuh-
lmann (2008) “institutionally related” to organizational structure of the 
Land. Within the frame of the Land internal structure of local government 
is highly diversified, which reflects internal heterogeneity of the Federal 
Republic of Germany resulting from the division of the State into the 
occupation zones after the second World War (Edwards, Meer, 2000, p. 99).

In German political system local authority bodies or local public admin-
istration (German Kommunale Selbstverwaltung) consists of municipalities 
(Gemeinden), districts (Kreise) and district-free cities (Kreisfreie Städte). 
Each Land has its own administrative structure which organization and 
functioning is determined in the communal and district laws.

The basic unit of local administration is municipality. There is a local 
council as a  representative organisational body electing directly by 
local population in each of them (according to article 28(1) of the Basic 
Law). The are many different committees playing significant role in their 
functioning. It is also common enabling people who are not related to 
public administration to taking part in committees’ activity if they have 
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knowledge or skills which can be useful in decision-making process at 
local level (professionalism) (Grzeszczak, 2006, p. 14). These are only com-
mon characteristics of German municipalities. They differ on their nature 
(rural, urban), and this character highly determines their organizational 
structure, tasks, powers, the way they execute them. The differences are also 
noticed in the length of the term of office of the local council and number 
of councillors, but the most significant are distinctiveness’s regarding the 
executive body – mayor (or so-called (city) director), particularly its elec-
tion, responsibilities and relations to the local council.

Despite the above mentioned differences, some patterns can be 
observed enabling to distinguish four models of local government in 
Germany (tab. 2):

1. the northern - German model (Norddeutsche Ratverfassung);
2. the southern – German model (Süddeutsche Ratverfassung);
3. The Mayoral system (Bürgermeistererfassung);
4. The Municipal (town hall or collective) model (Magistratverfas-

sung) (Edwards, Meer, 2000, p. 96).
In the Länder in the former German Democratic Republic completely 

different system of local government was established. Because of strong 
centralization local government lost its basic competences and could not 
be implied in the new reality after the unification. That is why in vast 
majority of them the South - German model has been applied (Edwards, 
Meer, 2000, p. 96).

The Northern – German model is called English, the South – German 
Bavarian, the Mayoral model is Rhenish or French and Municipal Prussian 
(Kardas, Kucharska, 2011, p. 95, 96). It should be noted, that the first one 
and the last one are of historical only importance as they cannot be found 
in their original form (Grzeszczak, 2006, p. 14).

The Northern – German model is structurally related to English local 
government system. It was implemented in this part of Germany occupied 
by the United Kingdom after the Second World War – in the North Rheine-
Westphalia and the Lower Saxony. The influence of the Anglo – Saxon 
tradition making a strict separation between politics and administration 
can be easily noticed (Edwards, Meer, 2000, p. 97). In this model the main 
body is the local council with the mayor (der Bürgermeister) as a chair-
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man, but at the same time there is another one – the city director, manager 
(Stadtdirektor), chief executive official, a head of the local civil service. The 
city director can be compared with English „town clerk”, city manager, 
while the Bürgermeister with English mayor (Grzeszczak, 2006, p. 150. Both 
of them were elected by the local council which made their legitimacy to 
exercise power more weak. In the end of the twentieth century the North 
– German model was rearranged in accordance to the South – German 
model introducing some modifications, e.g. the direct election system for 
mayor heading (optionally) the local council.

In the Municipal system two bodies are authorized to exercise powers: 
the local council and magistrat (council of aldermen, German Beigeord-
nete) as an executive body. The model, as original introduced direct elec-
tion system for the local council and indirect for the mayor and members 
of Magistrat. The typical for local governments’ hierarchical relationship 
between the aldermen and the mayor does not exist. They form a kind 
of college instead where the mayor heading the council of aldermen, is 
regarded as a first among equal - “primus inter pares” (Edwards, Meer, 
2000, p. 97). His position (weak due to its legitimacy derived from indirect 
election) were weakened by depriving the mayor of the opportunity to per-
form the function of the local council’s chairman. The council preferred to 
choose its own chairman. The reforms in the early 90s introduced change 
strengthening the position of mayor. Currently it is elected directly by 
local population. The modified model can be found in Hesse, cities of the 
Schleswig – Holstein and Bremenhaven belonging to Brema with mixed 
status of the Land and the city.

The Mayoral system is characterized by the presence, next to the local 
council and the mayor, also additional mayors elected indirectly - by the 
local council. This model grants quite large range of powers to the mayor 
making him/her a head of the local council and giving the possibility to 
perform responsibilities independently of the local council (as a head of 
municipal administration) at the same time. The system originally was 
applied in Rhineland-Palatinate, Saarland, and rural municipalities of 
Schleswig – Holstein. Nowadays, although in a modified form, with the 
directly elected mayor, practically is approaching to the southern – Ger-
man model.
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Definitely the most prevalent in the organization of local government 
in Germany is the southern German model considered to be the most 
optimal and therefore accepted by most Länder (even if previously they 
had operated within a different model) and adopted in its entirety or with 
modifications. It offers a balanced relation between the local council and 
a mayor – both elected directly. The mayor’s position is very strong. He 
(or she), elected by the population, is a head of the local council, all local 
committees, the executive body, the head of local administration and 
its official representative. In practice, the mayor is the most important 
institutional body in municipal administrative structure. The local council 
is not authorized to dismiss the mayor and the latter cannot call new 
elections for the local council (Edwards, Meer, 2000, p. 98). The southern 
German system is referred as the dualistic model “local council – mayor” 
under a single authority (Grzeszczak, 2006, p. 200. In its original form 
can be found in Bavaria, Baden-Württemberg and Saxony. The Länder 
such as Brandenburg, Mecklenburg - Western Pomerania, Saxony-Anhalt, 
Schleswig-Holstein and Lower Saxony have introduced some modifications 
separating the function of mayor and the chairman of the local council 
in order to protect the control powers of the local council as a legislative 
body. Only the rules of Lower Saxony enables the local council to elect the 
mayor as its chairman. The model is respectively called a dualistic “local 
council – mayor” under two authorities.

Tab. 2. Organizational characteristics of municipalities in the Federal Republic 
of Germany

MODEL LAND CHARACTERISTICS
Municipal 
(Prussian)

Hesse
Schleswig-Holstein
Brema
Hamburg
Berlin

Two institutional bodies: local council and the mayor
Separated competences
The mayor elected by the local council
The mayor and aldermen are equal but the mayor is 
„primus inter pares”

Northern 
German 
(English)

Lower Saxony
North Rhine-Westpha-
lia

Main institutional body – the local council
the mayor elected by the local council
the mayor heads the local council
The city Director, manager as another body leads the 
administration, elected by the local council
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MODEL LAND CHARACTERISTICS
Southern 
German 
(Bavarian)

Bavaria
Baden-Württemberg
Saxony

Decision – making powers divided between the local 
council and the mayor
bodies elected directly
the mayor chairs the local council

Mayoral 
(Rhenish or 
French)

Saarland
Rhineland-Palatinate

Local council and the mayor elected by the local co-
uncil
Bodies elected directly
Additional mayors elected indirectly

Source: own elaboration (based on Kardas, Kucharska 2011, p. 95 – 96).

In the German two-tier local structure municipalities are considered to 
be local government’s institutions in the strict sense, but there are districts 
(Landkreise) at the supra – local level treated as territorial corporations 
or associations of municipalities. There are only three exceptions – in 
the cities – Länder (Berlin, Hamburg, Brema) the absence of districts is 
noticed. Usually, according to law, cities with a population of over one 
hundred are excluded from existing districts and become autonomous, 
district – free cities.

Unlike German municipalities districts form quite homogeneous 
organizational system. The details have been determined in district laws 
(Landkreisordnungen) different in each Land.

The legislative power in districts is performed by directly elected district 
council (Kreistag). Its term of office usually lasts for 5 years (there are 
only three exception to this rule – Bavaria where the district council is 
elected every 6 years, Hesse and Schleswig - Holstein every 4 years). The 
district council is exclusively authorized to manage budgetary matters and 
establish the local law.

The executive body in district is a district governor – Landrat (male)/
Landrätin (female), elected either by the district council or by population 
in general election. The Landrat has a great number of responsibilities, 
practically a whole activity of the district administration. It includes not 
only executing of the local law made by the district council but also, what 
is significant, performing tasks entrusted to district by the state administra-
tion.
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In the Länder of Lower Saxony, North Rhine – Westphalia, Saarland, 
Brandenburg Mecklenburg - Western Pomerania there is the third insti-
tutional body called „district committee” (Kreisausschuss).

In the organizational structure of districts in the Federal Republic of 
Germany some basic models can be distinguished:

1. the south German model (süddeutsche Kreistagsverfassung);
2. the district committee model (Kreisausschussverfassung)
3. (in the older literature) the directorial model (Direktorialverfas-

sung) with the district director instead of the Landrat (tab.3).

Tab. 3. Organizational models of districts in the Federal 
Republic of Germany

MODEL THE LÄNDER

Southern German

Bavaria
Baden-Württemberg,
Rhineland-Palatinate,
Saxony
Saxony-Anhalt
Thuringia
Saarland

District Committee
Brandenburg
Mecklenburg-Western Pomerania,
Lower Saxony
North Rhine-Westphalia

Directorial North Rhine-Westphalia
Lower Saxony

Source: own elaboration (based on Grzeszczak, 2006).

The southern German model can be described as dualistic with relatively 
strong position of the district governor elected (except the Baden Württem-
berg) directly. He/she leads the district council, district committees, heads 
the district administration and represents district in external relations.

The Landrat’s position in the district committee system is much more 
weaker. The district committee’s competences are wide in extent, and the 
Landrat executes both the decisions of the district council and district 
committee. In addition he/she chairs the district administration.
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Particularly interesting solution can be found in Bavaria, where at the 
district level the state and local administration organizational, personal 
and in respect of assets are closely associated.

The analysis of the German local administration structure, even general, 
confirms a large extent of the organizational autonomy of local govern-
ment creating a very convenient environment to implement the principle 
of subsidiarity. It should be noted that at the local level there is a dualism 
of administration system. It is clearly visible in functioning of districts 
and district – free cities, which perform a lot of tasks delegated by the 
state administration. There is also noted an institutional integration of 
the local and state administration. As a result, the districts are the low-
est tier in the hierarchy of state administration which, at least formally, 
acts separately from the local government (Wollmann, Kuhlmann, 2008). 
Only municipalities can be considered as elements strictly related to local 
government structure.

Not only an organizational structure contributes can be found among 
the determinants of implementing of the principle of subsidiarity. It is 
also important to take into account tasks and competences to perform 
them. The Basic Law’s provisions concern only the matters between the 
federation and the Länder. It is forbidden to use federal laws to entrust 
municipalities and their associations with any tasks. Therefore, there is 
no State’s intervention in this area. The local government institutionally 
is related to the Land. Similar to relations between the Federation and 
Land, where the Lander are autonomous in creating their own administra-
tive structure within which they perform certain tasks, they also refrain 
from intervening in local internal affairs. Too many tasks delegated and 
developing the supervising institutional structure would be in the opposite 
to logics of the self-government turning this administrative level into the 
State territorial agencies. Therefore, the negative aspect of subsidiarity 
can be observed here. Higher administrative levels are only of secondary, 
assistant role in relations to those the closest to citizens.

It can be said that the legislation has been centralized at the federal level, 
the administration and implementation of laws are highly autonomous. 
It enabling the public administration to cooperate widely by performing 
tasks not only between units at the same levels but also between different 
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tiers. This cooperation is permanently developing, because it is voluntary 
action, bringing many benefits, boosting efficiency, effectiveness, confirm-
ing local creativity, unlike a compulsory intervention considered as a result 
of the local authority’s impotence.

It should be noted that the range of the duties and responsibilities 
discharged to local authorities in Germany is unusually broad. Local gov-
ernments have been entrusted a growing number of tasks permanently 
extended for the last decades. This applies particularly to health policy, 
public welfare, public housing and environment protection, which should 
be managed locally, close to the citizens, as the specific needs and pos-
sibilities to meet them are known the best at this level. Most of the tasks 
previously were the Länder responsibilities. Nowadays the main functions 
of the German local government are considered to be in the field of wel-
fare policy (child and youth care, old and disable people), public housing 
and building policies, urban planning, public transport and environment 
protection.

German local government can be seen as a multifunctional with an 
enormous number of tasks resulting not only from the needs of local 
communities but also from legal requirement to implement laws made at 
the higher tiers of administration, including those resulting from member-
ship in the European Union. H. Wollmann i S. Kuhlmann estimated that 
approximately 70 – 85% of the above mentioned legislation is implemented 
by local governments (Wollmann, Kuhlmann, 2008).

It is significant that the administrative autonomy of German local 
government and a vast number of tasks, has opened w way to cooperate 
with non – administrative entities (the third sector). As a result a lot of 
responsibilities have been discharged to non - government organizations 
implementing the subsidiarity in horizontal aspect of the rule. Local gov-
ernment is considered to be only of secondary, assisting (mainly financially 
and by deliver a legal support) role, a partner of social organizations in all 
those areas of the local communities life.
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CONCLUSIONS

The German organizational structure is a very convenient environment 
to implement the principle of subsidiarity. The best performing circum-
stances include at least a tendency to distribute powers in order to execute 
them independently and there is some level of integration within this 
autonomy at the same time. The federal system in the Federal Republic of 
Germany systems meets those requirements. It should be noted, that not 
all federal systems give a priority to execute powers at the possible lowest 
level. In addition, it is important to divide competences in the legal act 
located at the top of hierarchy in the legal system (usually in the Basic 
Law). All those requirements are fulfilled in Germany, the principle of 
subsidiarity has been included in the Basic Law and although it refers 
mainly to the European Union, taking into account further constitutional 
provisions and fact that the Treaty of Lisbon considers all local communi-
ties as elements of the system in which the subsidiarity should be realised, 
it can be - with no doubt - practically implemented.

The Basic Law divides competences between the Federation and the 
Länder. With slightly limited sovereignty The Länder are authorized to 
make decisions autonomously in all areas of their activity, starting from 
the legislation, judiciary system, executing law till establishing their own 
administrative system. Within the organizational structure of the Länder 
German districts and municipalities can be found. Although they are insti-
tutionally related, those relations reflected those between the federation 
and the Länder. The organizational freedom concerning the structure of 
districts and municipalities has resulted with different models of their 
functioning.

There is a particular attention paid to the negative aspect of subsidiarity 
in academic discussion. In the Federal Republic of Germany it can be notes 
instantly. The legislation, divided between the Federation and the Länder 
separate local government from them by forbidding using the federal law 
discharging tasks. Therefore, the postulate the upper levels to refrain from 
intervene without any reason can be realized. To the Federation and the 
Länder only secondary role has been given. A whole of the public tasks 
are a responsibility of the lowest tiers of the administration. As about 
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the positive aspect of the principle of subsidiarity, it seems to be more 
expressed by the cooperation of the entities regardless of the administra-
tive level than by the intervention. The tasks delegating in different direc-
tions (vertical and horizontal, sharing or cooperating in tasks performing 
is not problematic, it is even considered to be an important element of 
political culture. It is worth to note that it is not limited to the public 
administration. The vertical autonomy of local government discharged 
by a vast number of responsibilities expected to be done effectively, in 
natural way implies a freedom of cooperation with non – governmental 
entities. With financial and legal support they are able to perform tasks 
better. Therefore, the implementation of subsidiarity in its vertical (politi-
cal) dimension makes possible to introduce its horizontal aspect binding 
closely, within the territorial communities, two usually separated spheres: 
the administration and the society.
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