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Abstract

The Constitution provides the possibility of appointing the ministers in two categories —
ministers in charge of the government administration department and ministers per-
forming tasks assigned by the President of the Council of Ministers. The conditions for
holding the office define the rights and duties of a minister. While analyzing them, it is
necessary to highlight those resulting from the fact that ministers are members of the
collective executive body as well as those related to the exercise of office. The status of
“departmental” ministers and that of ministers without portfolio are equivalent with-
in the cabinet. The Act on the Council of Ministers does not define separate rights, does
not impose separate obligations resulting from membership in the Council of Ministers,
and the obligations toward the Sejm and its bodies remain the same.

Streszczenie
Prawa i obowiazki ministra — czlonka Rady Ministréw

Konstytucja przewiduje mozliwo$¢ powolania dwdch kategorii ministrow — ministréw
kierujacych dzialem administracji rzadowej oraz ministréw wykonujacych zadania wy-
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znaczone przez Prezesa Rady Ministrow. Analizujac prawa i obowigzki ministréw moz-
na wskazac te, ktore wynikajg z cztonkostwa w Radzie Ministrow, a takze wynikajace
ze sprawowania urzedu. W sferze praw i obowigzkow pozycja ministréow ,,resortowych”
oraz ministréow ,,bez teki” jest rownorzedna. Ustawa o Radzie Ministrow nie okresla od-
rebnych praw, nie nakltada odrebnych obowigzkéw z tytutu cztonkostwa w Radzie Mini-
strow, jednakowe pozostajg rowniez obowiazki wobec Sejmu i jego organéw.

The office of a minister has become a permanent fixture in the Polish polit-
ical system. With its origins in the times of the First Republic of Poland, it
has always been connected with the authority and mechanisms of its exer-
cise. Along with the development of constitutionalism, the adoption of sub-
sequent Basic Laws, the tasks of ministers, their competences or issues re-
lated to accountability were subject to change, but the activities of ministers
were always connected with the performance of executive functions. This has
been confirmed by the history of the office and regulations contained in suc-
cessive Polish constitutions®.

The current Constitution of April 2, 1997 adopted a governance model
described as a rationalized parliamentary and cabinet system. Such a mod-
el is based on the principle of dividing and balancing the legislative, ex-
ecutive and judicial powers. Among the three indicated powers, the no-
tion of the executive is of the broadest scope. It may be viewed through
the prism of activities related to it, such as governance, management and
administering’; in another perspective, attention is drawn to the politi-
cal and administrative aspects®. According to Article 10(2) of the Basic
Law, the President of the Republic of Poland and the Council of Minis-
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ters are the bodies of the executive power. The dualism of the executive,
expressed in therein, is increasingly often criticised in the relevant liter-
ature, where the authors point to the strengthening of the position of the
Prime Minister, which actually justifies inclusion of this position among
the executive power bodies. Therefore, it seems more legitimate to speak
not so much about the dualism of the executive, but about its multicom-
ponent structure.

It is the responsibility of the Council of Ministers to carry out activities
that fall within the scope of the executive power®. This has been explicitly stat-
ed by the legislator, who has attributed the government the conduct of state
policy, moreover, the presumption of competence has been linked to the ac-
tivities of the Council of Ministers (the Council of Ministers resolves matters
which have not been reserved for other organs). Identifying the sphere of gov-
ernment activity is important not only in view of the need to establish mutu-
al relations between the President and the cabinet, but also from the point of
view of determining the position of ministers who are obliged to initiate the
policy of the Council of Ministers and to implement the assumptions, pro-
grammes and strategies adopted by the government. A multi-unit executive
requires the definition of mutual relations between the executive authorities;
relations which should be based primarily on the cooperation directive ex-
pressed in the Preamble to the Polish Constitution of 1997. The formal mecha-
nisms of cooperation between the government and the head of state have to in-
clude the countersignature and the possibility to convene a Cabinet Council.
Apart from them, meetings, consultations or even agreements can be classi-
fied as less formalized.

II.

It is necessary to adopt a broad perspective in order to determine the political
status of ministers. Ministers are not only members of the collective executive
body - i.e. the Council of Ministers, but at the same time they are also gov-
ernment administration bodies, maintaining autonomy in the performance

S Formore information see J. Juchniewicz, Rada Ministréw, [in:] Administracja rzqdowa
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of tasks resulting from the exercise of the office. Both spheres where minis-
ters function interact and permeate each other®.

The Constitution provides for the possibility of appointing the ministers
in two categories — ministers in charge of the government administration de-
partment and ministers performing the tasks assigned by the President of the
Council of Ministers. Both these categories can be classified as constitutional
bodies of state authority, since they meet the conditions which are addressed
in the doctrine of constitutional law to constitutional bodies of the state (in-
clusion in the Constitution, indication of tasks and manner of appointment
and dismissal)’. Concurrently, ministers represent an element of extensive
government administration, in which they play a dual role — a member of the
Council of Ministers obliged to implement government policy, while retain-
ing a superior position in relation to other bodies functioning in the sphere
of administration. Despite the fact that the legislator does not explicitly state
this, the political status of both ministers is different. It is reflected not only
in the fact that it is only the ministers in charge of the government adminis-
tration department who are obligatory members of the government and their
appointment determines the existence of the cabinet. This is also apparent
in the greater dependence of ministers without portfolio on the Prime Min-
ister, and above all in the lack of capacity of ministers performing the tasks
entrusted to them by the Prime Minister to issue regulations and acts of in-
ternally binding law.

The scope of activity of the minister in charge of the government admin-
istration department is stipulated in the law and determined by the so-called
attributional regulation®. It includes the following elements: setting out the
detailed scope of the minister’s activity by indicating the department or de-
partments the minister will manage, indicating the part of the state bud-
get at the disposal of the minister, and indicating the ministry or other gov-
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ernment administration body providing services to the minister. The annex
to the regulation specifies the bodies under the supervision of the minister
or those subordinate to him. Which departments are to be assigned to a par-
ticular minister remains the sole responsibility of the head of government,
however, the freedom of the Prime Minister is subjected to three limitations.
The first is connected with the prohibition of dividing the department. The
entire department must be entrusted to a single minister. The second restric-
tion comes down to the prohibition of assigning the same department to two
or more ministers. The Law allows one minister to be in charge of several de-
partments, but this depends on the decision of the Prime Minister responsi-
ble for structuring the cabinet. Only in relation to three departments: budget,
public finance, financial institutions, the Act on departments directly indi-
cates that they must be assigned to one minister. The third limitation to be
indicated requires the Prime Minister to distribute the departments among
ministers in such a way that each department is headed by a minister.

Ministers performing the tasks designated by the Prime Minister consti-
tute the other category of ministers, whose appointment to the Cabinet de-
pends exclusively on the Prime Minister®. The tasks assigned by the head of
government are included in an attributional regulation, the content of which
should also specify the mechanisms through which ministers may carry out
the tasks entrusted to them. It should be emphasized that when assigning tasks
to a minister, the prime minister may not interfere with the scope of matters
previously entrusted to other ministers, nor may he delegate tasks covered
by the departments of government administration.

Constitutionalism points to three models defining the way of shaping the
composition of the Council of Ministers'. The first one assumes precise spec-
ification of the number of ministries and their names in the provisions of
constitutional or statutory rank. In the second model, cabinet members are
identified only in a generic way, while the third model is based on the con-
stitutionalisation of some ministries only, with the generic identification of

° M. Bozek, Rada Ministréw, [in:] Polskie prawo konstytucyjne na tle poréwnawczym, ed.
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the others. Polish solutions can be located between the second and the third
model. Members of the Council of Ministers have been defined in a gener-
ic way (Prime Minister, ministers, vice-presidents of the Council of Minis-
ters, chairpersons of committees defined in the law), and only two ministers
have been indicated directly in the Constitution — the Minister of National
Defence and the Minister of Justice. The Prime Minister is the entity decid-
ing on the staffing of ministerial positions. The freedom of choice is not lim-
ited by the necessity to meet any conditions by candidates for the office. The
office of a minister is of a political nature', and the political support coming
from the parliamentary majority, not substantive preparation, is of key im-
portance'?. Only in the case of a candidate for the office of Minister of Jus-
tice, in view of combining it with the position of the Public Prosecutor Gen-
eral, it is required to fulfil the conditions set out in the Law. It should also be
stressed that the office of a minister may be held by a person who is not a Pol-
ish citizen or is of multiple citizenships.

ITI.

The conditions for holding the office define the rights and duties of a minis-
ter. While analyzing them, it is necessary to highlight those resulting from
the fact that ministers are members of the collective executive body as well as
those related to the exercise of office. Membership in the Council of Ministers
implies an obligation, which is at the same time the right of ministers, to par-
ticipate in sittings of the Cabinet. The functioning of the Council of Minis-
ters is based on the principle of collegiality®. This means that government
decisions must be taken by its members at meetings convened by the Prime
Minister or by means of a correspondence agreement on positions. Ministers
are obliged to participate in each session of the government, regardless of the

"' 'W. Brzozowski, Niezaleznos¢ konstytucyjnego organu patistwa i jej ochrona, Warsaw
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Joanna Juchniewicz « The Rights and Duties of a Minister 65

subject of the meeting and the nature of the matters under consideration'.
Bearing in mind that participation in meetings should not only be seen as the
duty of ministers, but also as their right, it has to be assumed that neither the
Prime Minister nor any other member of the cabinet may exclude a minis-
ter from participation in a meeting. In particularly justified cases, a minister
may be exempted by the Prime Minister from participation in the meeting.
This requires the minister to state the reason for absenteeism at the meeting
and to indicate another minister who will be substituting for the absent min-
ister and a secretary or undersecretary of state who will attend the Cabinet
meeting, give explanations and make statements. A certain discord may be
pointed out here, which on the one hand requires the minister to designate
another minister to represent him, while at the same time conferring on the
Prime Minister the right to designate a minister to replace the absent minister.

Participation in Cabinet meetings is not the sole obligation of ministers
resulting from the fact that they are members of the Council of Ministers.
The Act on the Council of Ministers formulates a whole series of obligations
inherent to the fact that they are members of the Cabinet. Ministers are in-
volved in shaping state policy, bearing responsibility for the content and im-
plementation of government actions. In this context, one can speak of an ob-
ligation to initiate the Cabinet’s policy, to present proposals, assumptions and
draft normative acts. In the light of Art. 146 (1), the Council of Ministers re-
mains the final entity deciding on the directions of internal and foreign pol-
icy and the methods of its conduct, however, ministers are required to take
an active stance and engage in developing the state policy.

Apart from participating in the shaping of state policy, in accordance with
Article 7(3) of the Act on the Council of Ministers, ministers are obliged to im-
plement the policy established by the Council of Ministers. The legislator has
indicated a catalog of measures for the implementation of government policy
in the form of an exemplary enumeration of the spheres of ministerial activi-
ty, thus not closing the possibility of using other instruments consistent with
the principles of a democratic state of law. When implementing the policy of
the Council of Ministers, ministers should cooperate with other members of
the cabinet, local government, social organizations, representatives of social,

* J.Juchniewicz, Prawnoustrojowy status..., pp. 166-171.
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professional and creative circles. Furthermore, ministers supervise the activ-
ities of local government administration bodies, and may also appoint bodies
of a political nature following notification to the Prime Minister.

While analyzing the duties of ministers resulting from holding office, at-
tention should be drawn to the obligation expressed in Article 8 of the Act
on the Council of Ministers imposed on ministers to reflect in their speeches
a position consistent with the arrangements adopted by the Council of Min-
isters. Thus, it is possible to speak of an order of loyalty toward ministers,
exemplified by refraining from commenting on matters which were not the
subject of the government’s findings and a prohibition on presenting a posi-
tion contrary to the findings of the cabinet. In their public activities, minis-
ters should also refrain from criticizing the actions of the government and
other members of the cabinet. The aforementioned regulations should be ap-
proached in the context of the principle of collegiality and the need to main-
tain unity and coherence of the actions of the Council of Ministers. Thus, min-
isters should withhold from any actions that could violate this coherence or
cast doubt on it. At the same time, it is worth stressing the great importance
of the so-called political culture in this area, which cannot be replaced even
by the most extensive normative solutions®.

The rights and obligations stemming from membership in the Council of
Ministers constitute just a certain portion of the conditions for holding the of-
fice of a minister. Aside from them, the rights and obligations resulting from
the office should also be indicated. These include management, control and
supervision'®. The three spheres of activity of ministers have not been includ-
ed in the framework of legal definitions, thus decoding the notions requires
alook at them through the prism of scientific findings, as well as the practice
of ministerial activities. The concept of leadership is the broadest in scope.
It is possible to look at leadership as a possibility of applying sovereign influ-
ence measures, which in the case of ministers entails both creative powers and
the possibility of formulating guidelines and instructions, while maintaining
subjective and objective limitations. An important element of the ministers’
activity is their power in the sphere of lawmaking. It should be emphasized

15

R.Mojak, Parlament a..., p. 143; ]. Juchniewicz, Prawnoustrojowy status..., pp. 173-175.

16 J.Juchniewicz, Prawnoustrojowy status..., pp. 176-182.



Joanna Juchniewicz « The Rights and Duties of a Minister 67

that in this respect it is not possible to speak of an equal position of ministers
in charge of the government administration department and ministers with-
out portfolio. Speaking of the lawmaking activity of ministers, it should be
pointed out that it is possible for the ministers to issue departmental regula-
tions and orders. Although it may be deduced from the provisions of the Basic
Law that ministers performing tasks entrusted to them by the Prime Minister
may issue orders, it is nevertheless a fact that orders belonging to the sourc-
es of internally binding law may be issued in relation to entities remaining in
the relationship of organizational subordination to the issuing entity and, in
the absence of such entities subordinated to the ministers without portfolio,
the right to issue orders is only hypothetical in relation to them. Speaking of
the lawmaking activity of ministers, it is also worth noting the participation
of ministers in the drafting of laws.

Analyzing the issue of the duties of the members of the Council of Minis-
ters, attention should be drawn to their duties toward the legislative authori-
ties. Ministers have to attend sittings of the Sejm, they are obliged to represent
the government before the Sejm in matters in which the Council of Ministers
was the initiator and other matters being the subject of the chamber’s work.
The key group of responsibilities are those of informative nature. They are
based on the Article 115 of the Constitution, according to which the Prime
Minister and members of the Council of Ministers, including ministers, are
obliged to answer queries, parliamentary inquiries within 21 days and ques-
tions on current issues at each session of the Sejm. The indicated instruments
belong to the sphere of controling function of the Sejm, ministers also have
duties resulting from the Act on the performance of the mandate of a Mem-
ber of Parliament and Senator - providing information and explanations on
matters resulting from the performance of the obligations".

It would not be possible to carry out tasks arising from holding the office
of a minister without equipping ministers with the so-called auxiliary appa-
ratus, within the framework of which the political apparatus plays a crucial
role. Within the political apparatus, ministers may establish political offices
and appoint a secretary and undersecretaries of state. The institution of po-
litical cabinets, already known in the period of the Second Polish Republic,

17 J.Juchniewicz, Prawnoustrojowy status..., pp. 189-193.
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is evaluated ambiguously in the literature of the subject, while in the journal-
istic discourse negative opinions are formulated toward them a lot more fre-
quently. This is due not only to the fact that a uniform model for the creation
of cabinets was not defined, but above all to the lack of a general definition of
the scope of duties of political cabinets. A positive aspect of the functioning
of political cabinets is undoubtedly the fact that by defining the political di-
rections of the ministerial activity, they enable the ministry officials to con-
centrate on substantive activities'.

Political offices are not the only entities supporting ministers in the exer-
cise of their duties. The ministers’ closest associates include the secretary and
undersecretaries of state. Their appointment is formally vested in the Prime
Minister, and this competence is exercised at the request of a minister. In the
context of appointing and dismissing the secretary and undersecretaries of
state, attention should be drawn to the limitation of the independence of min-
isters in the selection of persons with whom they intend to cooperate. While
a motion for appointment is required from a minister, the dismissal is the sole
responsibility of the head of government, who may recall the secretary, the
undersecretaries of state without a motion from a minister.

Iv.

The Constitution makes it possible to appoint two categories of ministers
to the Council of Ministers — ministers in charge of the government admin-
istration department, who are obligatory members of the cabinet, and min-
isters performing the tasks assigned by the Prime Minister, whose appoint-
ment to the government is decided upon by the Prime Minister. Ministers of
both categories are constitutional bodies of the state. With regard to the exe-
cution of tasks and competences, ministers maintain a far-reaching independ-
ence. Their status are equivalent within the cabinet. The Act on the Council
of Ministers does not define separate rights, does not impose separate obli-
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gations resulting from membership in the Council of Ministers, and the ob-
ligations toward the Sejm and its bodies remain the same.
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