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ABSTRACT

The problem of justice, one of the key problems of contemporary political 
philosophy, is reconsidered in the light of a new paradigm: Оtfried Höffe’s 
theory of transcendental exchange. The main research question is how this 
theory influences our understanding of the ways of formation of just moral 
and legal grounds in contemporary society. 

In order to understand justice adequately, it is important to regard it as 
personal responsibility, deeply related to attitudes of solidarity and recognition. 
There is an attempt to fuse moral and material grounds of social existence in 
order to overcome social injustice. Freedom and justice are rooted in the living 
world and are based on formal norms and procedures of morality and law. 
This gives us methodological grounds for understanding Höffe’s philosophy 
of political justice, which regards freedom and justice as the main conditions 
of human existence.
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Contemporary discussions about the essence and grounds of justice are 
gaining new dimensions and emphases. The discourse of justice, in order 
to respond to the crisis of our current existence, acquires new theoretical 
and practical meanings. Everyone demands recognition and preservation 
of his/her rights, as well as material conditions for a normal decent life. 
However, the question of my ought looks different both in philosophy 
and in contemporary life when my actions affect others’ interests. This 
inevitably leads to conflicts that should be resolved impartially and justly. 
Thus, the problem of justice is topical and should be approached using 
the most efficient philosophical discourses. Both Western (J. Hаbеrmаs, 
А. Hоnnеth, R. Fоrst) and following them Ukrainian theorists (A. Yer-
molenko, V. Nechiporenko, V. Lyakh) stress the point that one of such 
discourses is presented in the works of Оtfried Höffe.

Höffe’s (still poorly analyzed) theory leads to general conclusion that to 
act justly is to act impartially, honestly and morally, and this is our actual 
ought. Moral attitudes that dominate in our societies are presented by 
Höffe as true and vivifying source of institutional justice. He also gives 
normative and heuristic meaning to basic methodological principles of 
dealing with the problem of justice: personal right for justification, moral 
universalization, just distribution. He reconsiders widespread interpreta-
tion of moral norms as trustworthy, making them more efficient than 
repressive and pragmatic regulators of interpersonal relations. In addition, 
while treating justice as the key moral and social value, Höffe – as well as 
Hаbеrmаs – stresses the importance of normative meaning of justice for 
contemporary complicated society, which cannot function as a whole on 
the sole basis of trust and sympathy to others, but also requires solidarity 
and justice towards alien people. Adequately considered justice (taken 
simultaneously in its universal and particular dimensions) also entails 
responsibility for failing to be just towards those whose identities were 
formed in another social and cultural world. Höffe highly appreciates 
political justice, but also does not diminish the significance of personal 
justice as an important condition of just statehood and willing acceptance 
of the requirements of political justice.

In order to understand the “paradigmatic turn” in contemporary 
philosophy of justice, we should address also the works of John Rawls, 
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who made the concept of justice fundamental (in his polemics against 
Utilitarianism). One should also admit that further important changes 
in understanding social justice were caused by the bent of his genuinely 
philosophical discourse towards mostly distributive understanding of 
justice.

Höffe was among the first who raised this issue in his (now already clas-
sical) researches. In “Political Justice” (1985) he shows that Rawls’s distribu-
tive justice is burdened with limits and contradictions, entails paternalist 
and bureaucratic consequences. The need to seriously reconsider social 
justice led to a new vision of justice as exchange. Indeed, exchange (in its 
wide, negative and transcendental understanding) can thoroughly justify 
and explain the true meaning of social justice. The idea of exchange could 
become and actually became truly effective argument in understanding 
the shortcomings of distributive justice. Only justice as exchange can 
help us to adequately grasp the inalienable inviolability of every human 
being. Widely understood exchange, as democratic form of cooperation, 
is negative (because it presupposes mutual rejection of violence) and 
transcendental (because it is realized in that sphere of human existence 
which nobody can escape from). This kind of exchange answers to the 
most essential criterion of social justice: it is distributively advantageous. 
Thus, “truly important is exactly this negative, non-economical meaning 
of the concept: mutual abstinence, reconciliation, recognition – under 
the pressure of power – of other people’s freedom of thought and con-
science, as well as their property. Exchange happens because of this mutual 
abstinence and reconciliation. Exchange is just if everyone, by giving up 
something, receives in consequence something else of equal worth.” (Höffe, 
2004, p. 53).

Thus, Höffe’s “new paradigm” of justice as transcendental exchange 
occupies special place in contemporary discussions about the essence of 
justice. His works fostered the rebirth of normative political philosophy in 
Europe – since, according to his followers, “Höffe was one of the first who 
not only interpreted the ideas of Rawls, but also productively developed 
them in his works” (Geiger, Merle, Skarano, 2003, pp. 9–15). Due to his 
tireless long-term researches, the problem of justice gains new dimen-
sion. Well-known German philosophers, such as S. Gоsеpаth, N. Scarano, 
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J. Hаbеrmаs, А. Hоnnеth, Ch. Horn, and R. Fоrst, also emphasize this 
point. Generally, one could regard these important developments in the 
sphere of political philosophy as an attempt to answer the following ques-
tion: what is the ground of normative authority of justice, if this ground is 
not natural and not religious? Höffe’s solution of this problem transforms 
the question of relations between justice and freedom into the core issue 
of contemporary political philosophy. Highly important is also his attempt 
to theoretically and practically mediate the two basic extremes: on the 
one hand, the universal meaning of the basic principles of justice, on the 
other, the idea that justice is contextual and ultimately unreachable. In 
terms of methodology, Höffe successfully overcomes the limits of both 
communicative philosophy of justice and Rawls’s theory of justice.

Höffe insists that contemporary philosophical ethics still considers 
state and law outside of philosophy and morality. This applies, e.g., to 
discursive ethics of K.-O. Apel and J. Hаbеrmаs – which also (as well 
as Rawls’s theory of justice) disregards the problem of legitimacy of the 
right to compulsion. Оtfried Höffe, primarily in his “Democracy in an 
Age of Globalisation”, emphasizes that this problem arises for the first 
time when society exceeds the limits of voluntary cooperation and turns 
to compulsory regulations and limitations of freedom and willfulness of 
its members. Once the compulsory social authority appears, it should be 
legitimated, and the following general question should be answered: how 
it is possible to limit human freedom, and could compulsion be legitimate? 
Höffe believes that law is the very core of regulative compulsory authority 
(this point is usually disregarded by the newest moral philosophy and 
philosophy of law). Indeed, law is what coordinates the activities of basic 
social actors (individuals, groups, institutions) by its partially procedural 
and partially substantial mechanisms. Law also fosters noncompulsory 
settlement and prevention of conflicts.

For Höffe it is also important to grasp the nature of democratic compul-
sion, which is of another origin: it is controlled by citizens themselves, 
so that it is actually self-compulsion (rather than external compulsion). 
However, over and above these essential changes, Höffe also attempts to 
find a universal criterion of legitimacy. This turns out to be general agree-
ment based on common utility. Such approach refutes pragmatic answer 
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to the normative question about legitimacy and its criteria, according to 
which compulsion is legitimate insofar as it serves common good. Höffe’s 
objection against this ideologically suspicious approach (Höffe, 1999, p. 
42) is still topical: it allows elimination of all those who disagree with (so 
hardly definable) “common good” and “common interests”. On the other 
hand, stupidity and betrayal could be helpful, whereas everything that does 
not conform to economical effectiveness and usefulness (based solely on 
distributive justice) is gradually marginalized. Thus courage and honesty, 
solidarity and responsibility, trust and dignity might eventually become 
unwanted virtues.

For deeper understanding of moral perspective of justice, its place in 
the sphere of social morality, Höffe treats justice quite widely and defines 
it as our universal duty. Perhaps for the first time in contemporary Euro-
pean political philosophy, Höffe regards justice as the highest principle of 
human existence and the way of realization of our social essence. Justice 
is our moral duty, or, at least, it most closely approaches duty – the one 
which is assumed voluntarily and exceeds simple compulsion, whereas 
distributive utility becomes its true measure.

Comparing the two theories of justice, those of Rawls and Höffe, one 
could speak of justice as based on either fair agreement or most essential 
human interests. The latter view is most completely expounded in Höffe’s 
“Seven theses towards anthropology of human rights”, where human 
rights and justice are considered primarily through the prism of human 
interests, their nature and levels (Höffe, 1992, pp. 157–188). Höffe argues 
here that we witness three basic situations: attainment of common interest; 
competition of contrary interests; fight for one’s own interest and power 
with no rules.

Political anthropology, while reconsidering the essence of man, can and 
should reject its theological and normative understanding, transcend the 
non-philosophical understanding of human nature via explication of its 
certain inalienable features. Since the real issue concerns conditions of 
human existence and capacity, Höffe believes that here we should also speak 
about transcendental aspects of anthropology and (relatively) transcen-
dental interests. However, a serious turn in understanding human nature is 
possible if we go deeper. We should free ourselves from one-sided images 
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of human being and rely on both cooperative and conflict models of legiti-
macy of state and law. Now, if we conclude that man is not only cooperative, 
but also conflict being, we should also take the next step and consider the 
question whether compulsory settlement of certain conflicts (or at least one 
of them) could be distributively advantageous and therefore just.

Höffe rejects N. Luhmann’s positivism and his denial of justice. Accord-
ing to Höffe, without political justice any social order will look like “exter-
nal compulsion” and “pure violence”. In other words, without justice any 
social, political and legal order is nothing more than a gang of brigands.

The issue in question is justice of exchange based primarily on negative 
understanding of justice. The main argument for justice of exchange is the 
following: exchange happens when this mutual abstinence and reconcilia-
tion takes place. If, as a result of exchange, each participant gets something 
of equal value, the exchange is just. Also, the idea of exchange helps us to 
answer the question that is till open in communicative philosophy: inter-
subjective structure of subjectivity becomes possible only in the course 
of mutual abstinence and renunciation. 

Höffe, as well as Apel and Hаbеrmаs, looks for conditions of possibility 
of social phenomena interpreted in moral perspective. For Rawls such 
condition of possibility is what he calls “primary position”; Hаbеrmаs, in 
his turn, speaks about “practical discourse” based on universal principles 
of communication, which can guarantee correctness (or justness) of any 
understanding. Höffe regards transcendental communitarianism, suggested 
by K.-O. Apel and supported by J. Hаbеrmаs (that is, postulation of ideal, 
not particular, community as the key point of transcendental and prag-
matic transformation of practical philosophy), as productive idea worth 
further consideration (Höffe, 1999, p. 69). Since Apel’s and Hаbеrmаs’s 
ethic of discourse does not address the problem of moral legitimacy of 
the right to compulsion, Höffe attempts to answer the following question: 
why man should obey other men, why the right to compulsion exists, and 
can compulsion be just? In such a way, mostly negative understanding 
of domination and power as alienation and manipulation is replaced by 
constructive understanding of them in the light of the paradigm of justice, 
applied in order to ground both the universal significance of moral norms 
and the legitimacy of legal norms. This understanding gives us a solution 
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of the problem of legitimacy, so important for political philosophy. Höffe 
was among the first German philosophers who paid attention to seri-
ous structural changes in the subject of justice, and also to the fact that 
distributive model of justice is essentially pre-modern. 

For Höffe, universal and philosophical, non-distributive understanding 
of justice is a new paradigm that exceeds the limited area of morality and 
enters the domain of law. In its turn, law, basing on both “cooperative” 
and “conflict” dimensions of human existence, supports all arguments 
for understanding justice as exchange. Criteria of distributive justice are 
always arguable, whereas everyone agrees about the basic requirement of 
justice as exchange (i.e., communitative justice): namely, that what is given 
and what is received should be of equal value. If there is an argument about 
price, exchange should be, at least, mutually profitable.

However, for Höffe, the argument of legitimacy is more important than 
the strategic argument. State, as the institution primarily responsible for 
social justice, should provide only secondary, subsidiary social aid. Höffe 
does not unconditionally support the idea of consensus free of any com-
pulsion (instead of just compulsion). He believes that people who strive 
to genuine communication in the narrow circle of like-minded friends 
eventually come to new, “soft” paternalist despotism. The danger of this 
gradual, initially imperceptible departure from political life is that we could 
lose not only our political destiny, but also our human dignity as the core 
of our both individual and social existence. Speaking about human dignity, 
Höffe claims that we should exceed the limits of philosophical intuition 
and transform this intuition into persuasive philosophical argument. The 
Other’s dignity truly appears only if we are ready to receive it. This point 
was supported, e.g., by E. Levinas; however, Levinas missed another point, 
namely, that human dignity presupposes moral action. Levinas does not 
answer the question, why the Other can pretend to moral action that 
belongs to the domain of legal claims (Höffe, 1999, p. 69).

Höffe does not accept special importance of “community” as understood 
by contemporary communitarianism. Instead, he argues that universality 
should be applicable to human rights and liberties, rather than to com-
munication. Common benefits and institutions should exist and be just, 
and therefore be legitimate for all, not only for the select. Höffe certainly 
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agrees with Habermas that principle of just “involvement of the Other” is 
relevant not only for conversation, but generally for our existence in the 
complicated and diversified world. Every community has to be open even 
for those who wish to remain alien in it, whereas implacable egalitarianism 
of justice requires sensitivity to individual peculiarities, not just solidarity 
in communication. At the same time, in methodology Höffe goes farther 
than communicative philosophy of Apel and Habermas, because he sees 
the fact which they disregarded in their reasoning. Hypothetical character 
of Habermas’s reasoning is inevitable, given the fact that methods and 
procedures of communicative philosophy are effective only if people are 
willing to participate in discourse, discuss problematic situations and sug-
gestions striving to reach an agreement. How to resolve such situations 
justly? This is the question, topical for Ukraine even today, many years 
after the horrible war that many people (not only German philosophers) 
believed to be the last one. Höffe claims that one of his famous books 
(Höffe, 1996) is not just a contribution to understanding the essence of 
reason, law and justice, but also a search of the ways to realize them. He 
believes that one of such ways is provided by theory of decision making, 
which might specify rather abstract theses of discursive ethics, and also 
might help to avoid simple moralization in conflict resolution.

Next Höffe’s step towards the new vision of justice was his appeal to 
expanded version of political anthropology. The problem here is whether 
there are natural interests that would justify compulsory political author-
ity. Political anthropology is exactly that part of anthropology proper 
that concerns the problem of legitimacy in its philosophical dimension. 
Thus, political anthropology ought to help us cope with anthropological 
problems related to legitimacy and to the old quarrel between “freedom 
from domination” and “just domination”. One should also note that utopian 
“freedom from domination” conceptions are based on optimistic anthro-
pological views, whereas adherents of “political domination” theory may 
incline to excessive anthropological pessimism.

Political anthropology interprets conflict character of human nature 
basing on the fact that one’s freedom of actions is limited by another’s 
freedom of actions – so that our very coexistence in common social space 
constantly creates possibility of conflicts. Striving to one’s aim, one can-
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not simultaneously be free and limit one’s freedom. Eventually political 
anthropology concludes (and this is the basis of Höffe’s theory of justice) 
that conflicts, which accompany people’s coexistence, are compulsory. 
They limit one’s freedom by others’ freedom. One doesn’t need special 
historical knowledge to understand that if we address only man’s social 
impulses, however strong, we are doomed to failure. One can turn against 
others for a host of different reasons: poverty, ambition and envy, thirst 
for property and power, aspiration to impose on others one’s religious or 
political convictions.

To conclude: only the justice of exchange, as envisaged by Höffe, permits 
us to solve the immediate, practical dilemma: should one hand over a part 
of one’s freedom to social, state, authoritative structures, or be independent 
of them and be unable to resort to their assistance in case of emergency? 
People, perforce, mutually abandon part of their freedom as legal agents 
in order to enjoy their right for freedom. If this abandonment is universal, 
such exchange may be considered just.

By insisting that everything individual is also social because it requires 
and is embedded into social context, Höffe presents intersubjectivity as 
a fundamental dimension of human existence that shows itself in our 
ability to self-determination, i.e. freedom, but within the limits of human 
community. Also his point is that our obligations are no less rooted in our 
existence than our rights, and law has no priority over good and depends 
on moral good as a defining factor of justice.
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