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Abstract

Experiences related to the global financial crisis of 2008 and to subsequent turbulence
in the financial market, and also to threats connected with the COVID-19 pandemic,
demonstrate the evolution of the aims of the functioning of central banks. The goal of
monetary stability, which means attempting to ensure low inflation, has proved insuf-
ficient. As a part of building a new architecture of financial regulation and supervision
(at international, European, and national level), the mandate of central banks has been
strengthened and supplemented with activities aimed at ensuring the stability of the fi-
nancial system, understood as a state of affairs in which systemic risk does not accumu-
late. The aim of this article is to analyze the systemic role of the NBP (Polish Central
Bank) from the point of view of the contemporary evolution of the role of central banks
within the financial safety net.
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Streszczenie

Mandat Stabilnosci Finansowej Narodowego Banku
Polskiego: Perspektywa konstytucyjna

Doswiadczenia globalnego kryzysu finansowego z 2008 r. i kolejnych turbulencji
na rynku finansowym, w tym takze i zagrozen zwigzanych z rozprzestrzeniajaca si¢
epidemig Covid-19, dowodzg ewolucji celéw funkcjonowania bankéw centralnych.
Cel stabilno$ci monetarnej, co oznacza dbalo$¢ niski poziom inflacji okazat si¢ ce-
lem niewystarczajacym. W ramach budowania nowej architektury regulacji i nad-
zoru rynku finansowego (na poziomie miedzynarodowym, europejskim i krajo-
wym) mandat bankéw centralnych zostal wzmocniony i uzupelniony o dziatania
na rzecz stabilnosci systemu finansowego rozumianej jako stan, w ktérym nie do-
chodzi do kumulacji ryzyka systemowego. Celem artykutu jest analiza ustrojowe;j
roli NBP z punktu widzenia wspolczesnej ewolucji roli bankéw centralnych w sieci
bezpieczenstwa finansowego.

In Polish law up to the financial crisis of 2008, there was a lack of any explic-
it mention of a financial safety net, and the central bank’s attempt to main-
tain the stability of the financial system (financial stability) could only be de-
rived from the provisions of the Law on the National Bank of Poland by way
of a somewhat complicated, general interpretation. This absence could be
explained by the lack of a uniform approach, mainly on a theoretical level,
to the concept of financial stability. Financial stability has not always been
treated, legally speaking, in a sufficiently prominent fashion - as a protect-
ed public good?. The institutional solutions that exist in the world to protect

> A. Jurkowska-Zeidler, Stabilnos¢ fiskalna i stabilnos¢ monetarna jako wartosci konsty-

tucyjne, [in:] Konstytucjonalizm polski, Refleksje z okazji Jubileuszu 70-lecia urodzin i 45-lecia
pracy naukowej Profesora Andrzeja Szmyta, eds. A. Gajda, K. Grajewski, A. Rytel-Warzocha,
P. Uzieblo, M.M. Wiszowaty, Gdansk 2020, pp. 173-181.
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the financial system against destabilization have also been very diverse in in-
dividual countries’.

It is important that in financial-market law the concept of financial stabil-
ity is subject to constant legislation and very frequently is manifested in legal
doctrinal discussions, in the EU and national process of passing EU law and
national legislation implementing EU acts, and in legal rulings relating to the
financial market*. Only the amendment of the Law on the NBP via the Law
of November 7, 2008, on the Committee for Financial Stability’ introduced
formulations referring explicitly to the issue of financial stability to the pro-
visions of the Law on the NBP. This law itself lapsed on November 1, 2015. In
creating this Committee, the act set out the Committee’s aims — ensuring ef-
fective cooperation in supporting and maintaining the stability of the nation-
al financial system through the exchange of information, views, and evalua-
tions of the situation in the financial system within Poland and abroad, and
through the organization of activities in this area (Art. 1, para. 2 of the Law
on the Committee for Financial Stability [KSF]). Currently, according with
the Law on the Polish National Bank (NBP), the responsibilities of the NBP
include: activities with a view to stabilizing the financial system in respect
of financial institutions under the supervision of the Commission for Finan-
cial Supervision (KNF) (Art. 3, para. 2, point 6a), and activities with a view
to eliminating or limiting systemic risk, which is mentioned in the Law on
macro-prudential supervision of the financial system and on crisis manage-
ment in the financial system’ (Art. 3, para. 2, point 6a)®.

3 Traditionally, the financial safety net is taken to include supervision (prudential regula-

tions), the central bank in the role of lender of last resort, and deposit guarantee. O. Szczepanska,
P. Sotomska-Krzysztofik, M. Pawliszyn, A. Pawlikowski, Instytucjonalne uwarunkowania sta-
bilnosci finansowej na przykladzie wybranych krajéw, “NBP. Materiaty i Studia” 2004, No. 173,
https://www.nbp.pl/publikacje/materialy i studia/ms173.pdf (30.04.2020).

* M. Fedorowicz, O normatywnym pojeciu stabilnosci finansowej na rynku finansowym Unii
Europejskiej w nowej architekturze nadzorczej, “Studia Europejskie” 2017, No. 4, pp. 73-94.

S Dz.U.No. 209, item 1317.

¢ Law of August 29, 1997, on the National Bank of Poland (NBP) (Dz.U. 2019, item 1810
as amended).

7 Law of August S, 2015, on macro-prudential supervision of the financial system and
crisis management in the financial system (Dz.U. 2019, item 483 as amended).

8 Thelaw on macro-prudential supervision directlylinks the concept of financial stability

with alack of systemic risk, which is understood in the legislation as “the risk of disruption in
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II.

In order to understand the current functions and aims of the NBP, it is essen-
tial to understand the evolving nature of world-wide central banking’. In the
traditional role of lender of last resort, a central bank by providing financial
support to banks ensures that a crisis of liquidity does not become a solven-
cy crisis. Here, it usually is not so much a question of avoiding destabilization
but of “crisis management”. Either general open market regulations or indi-
vidual standing facilities are employed. The evolution of the role of central
banks after the financial crisis has consisted, above all, in the closer integra-
tion of the functions of ensuring monetary stability and financial stability, in
a deeper awareness of the global dimension of the tasks of central banks, and
in stronger safeguards for the increasingly fragile independence of a central
bank'. Central banks often act as the “last resort™ lenders of last resort, li-
quidity of last resort, investors of last resort. It is, indeed, for exceptional times
that these last resort considerations have been established. At the same time,
the aim of ensuring financial stability, especially neglected during the con-
struction of the European Central Bank has taken on a much greater role''.
In the process of constructing a new, post-crisis architecture of regulation
and supervision of the financial market (on an international, European, and
national level), the mandate of central banks has been strengthened and sup-
plemented by adding a duty to act in support of the stability of the financial
system'?. That is why the process has been observed for more than a decade

the functioning of the financial system, which on its occurrence interferes with the operation
of the financial system and the national economy as a whole, the source of which may be, in
particular, trends connected with an excessive dynamic of credit or debt and related imbal-
ances in asset prices, unstable financing models, risk distribution in the financial system, links
between financial institutions, or macroeconomic and sectoral imbalances”.

°  For an analysis of central banking functions see: R.M. Lastra, Central Banking and
Banking Regulation, London 1996, pp. 249-286.

10 C.E.V. Borio, Central Banking Post-Crisis: What Compass for Uncharted Waters? “BIS
Working Paper” 2011, No. 353, https://ssrn.com/abstract=1946177 (30.04.2020).

"' R.M. Lastra, The Evolution of the European Central Bank, “Fordham International Law
Journal” 2012; “Queen Mary School of Law Legal Studies Research Paper” 2012, No. 99,
https://ssrn.com/abstract=2020545 (30.04.2020).

2 0. Szczeparniska, Stabilnos¢ finansowa jako cel banku centralnego. Studium teoretyczno-
-poréwnawcze, Warsaw 2008, pp. 67-72; P. Smaga, Assessing Involvement of Central Banks in
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of giving central banks new functions in the area of supervision of the finan-
cial market and of adding that supervision to structures of macro-prudential
supervision and of resolution procedure'. This supervision is concentrated
on ensuring the stability of the entire financial system; its fundamental task
is to identify and analyze systemic risk. The existing distinction between the
aims of prudential supervision and risk management serves the achievement
of financial stability, and can probably be ascribed to the functional distinc-
tion between a crisis prevention stage and a crisis management one, when
a direct threat to financial stability occurs. The model of Polish macro-pru-
dential supervision is based on the dual structure of the new Committee for
Financial Stability (KSF: Komitet Stabilnosci Finansowej), which is the entity
responsible for macro-prudential supervision and crisis management in the
national financial system'. It is interesting to note that the four institutions
involved in the financial safety net — the President of the NBP, the Chair of
the Commission for Financial Supervision, the President of the Board of the
Bank Guarantee Fund, and the Minister of Finance - belong to the Commit-
tee for Financial Stability. Work of the Committee in the area of macro-pru-
dential supervision is overseen by the President of the NBP (and the NBP en-
sures the servicing of the Committee); in the field of crisis management it is
supervised by the Minister of Finance (and the Ministry of Finance ensures
the servicing of the Committee).

The basic task of the Committee for Financial Stability is to identify, evalu-
ate, and monitor systemic risk within the financial system or its environment.
The second key task of the Committee for Financial Stability is crisis manage-
ment, which includes action to maintain or restore the stability of the finan-
cial system in case of a direct threat to that stability. The aim of crisis man-
agement is, in particular, to ensure the effective cooperation of members of

Financial Stability, Center for Financial Stability, Policy Paper, May 2013, p. 13; A. Dobrzan-
ska, Polityka makroostroznosciowa banku centralnego, Warsaw 2016, p. 43; T. Knepka, Rola
Europejskiego Banku Centralnego w zapewnieniu stabilnosci rynku finansowego Unii Europejskiej,
Warsaw 2017, p. 99.

3 D.Calvo,].C. Crisanto, S. Hohl, O.P. Gutiérrez, Financial supervisory architecture: what
has changed after the crisis?, “FSI Insights on policy implementation” 2018, No. 8, https://www.
bis.org/fsi/publ/insights8.htm (30.04.2020).

" For more on the Polish model of macro-prudential supervision, see: M. Fedorowicz,
Nadzér makroostroznosciowy w Polsce, Poznan 2019, p. 203.
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the Committee for Financial Stability, including coordination of the actions
of the entities represented by these members, in order to maintain or restore
the stability of the financial system and to exchange information, views, and
evaluations. In case of establishing the source of systemic risk within the fi-
nancial system or its environment and of the necessity of undertaking actions
with the aim of limiting systemic risk, the Committee may present its posi-
tions to the generality of entities that constitute the financial system or parts
of it, and also to the institutions that make up the Committee, and it may is-
sue recommendations to the institutions that make up the Committee. These
are soft law instruments.

III.

There is no doubt that ensuring monetary stability is currently the most
important aim of the activities of central banks. However, the experienc-
es drawn from the global financial crisis of 2008 clearly show that this aim
is insufficient. Every time there is a financial crisis, interest grows in the
role of a central bank in stabilizing the financial system. In response to
a worsening economic and financial situation, banks are compelled to em-
ploy non-standard instruments of monetary policy, sometimes exceeding
the mandate that gives priority to the monetary aim. Financial stability,
and particularly the proper functioning of the financial system, is essential
for the implementation of monetary policy®. In this context, however, we
should mention quantitative easing (QE), the aim of which is a long-term
lowering of interest rates and an increase in fluidity within the banking
system'. This means that the central bank buys market assets, in particu-

5 G. Psaroudakis, The Scope for Financial Stability Considerations in the Fulfilment of the
Mandate of the ECB/Eurosystem, “Journal of Financial Regulation” 2018, vol. 4, pp. 119-144.

!¢ Inorder to avoid financial crisis, in response to threats associated with the COVID-19
pandemic, both the NBP and the European Central Bank initiated quantitative easing. The
ECB announced the introduction of the Pandemic Emergency Purchase Programme, focussed
on the purchase of assets. The initial value of the Programme was set at 750 billion euros. See
the announcement of the NBP Board of 16 March 2020, https://www.nbp.pl/home.aspx?f=/

aktualnosci/wiadomosci_2020/zarzad-16032020.html (30.4.2020) and ECB announces €750
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lar long-term sovereign and corporate debt securities'”. At the time of the
global financial crisis, the crisis loop between the banking system and the
state of public finances escalated in intensity, which resulted in a significant
increase in budget deficits and the level of public debt, threatening finan-
cial stability on an unprecedented scale. The anti-crisis activities of central
banks, justified by the need to protect financial stability, are referred to as
a “return to the roots” of central banking, because it was the need to sta-
bilize the banking system and provide liquidity that constituted the main
principles underlying the creation of central banks.

References to the broad meaning of financial stability can be found in the
jurisdiction of the European Court of Justice, in particular in the following
cases: C-270/12" (The United Kingdom v. Parliament and Council); Pringle"
(case C-370/12 Pringle v. Ireland); and Gauweiler™® (case C-62/14 Gauweiler
and others v. the German Bundestag, in which the Court had examined for
the first time in its history the legality of stabilizing actions, including the
use by the European Central Bank of non-standard instruments of mone-
tary policy, such as those adopted within the European Union as a result of
the global financial crisis with the aim of restoring and maintaining stabili-
ty and financial security*.

billion Pandemic Emergency Purchase Programme (PEPP), https://www.ecb.europa.eu/press/
pr/date/2020/html/ecb.pr200318_1~3949d6f266.en.html (30.04.2020).

7 Customarily, such operations are conducted when rates of interest are very low and
conventional monetary policy cannot stimulate economic activity and thus economic growth.

'8 Finding of the European Court of Justice of 22 January 2014 in Case C-270/12, United
Kingdom of Great Britain and Northern Ireland v. the European Parliament and the Council of the
European Union, Journal of Laws C 273 of 8.9.2012.

1 Finding of the European Court of Justice of 27 November 2012 Case C-370/12 (an
application for a preliminary verdict made by the Supreme Court of Ireland, Thomas Pringle
v. Ireland, Dz.U. C 26 0f 26.01.2013).

** Finding of the European Court of Justice of 16 June 2015 in Case C-62/14 Peter Gau-
weiler and others v. the Deutscher Bundestag, ECLI:EU:C:2015:400. In the Gauweiler case,
the Court accepted that measures to preserve the monetary transmission mechanism can be
considered as related to the objective of maintaining price stability and, thus, as falling within
the scope of the ECB’s mandate [para 50].

*t - A.Jurkowska-Zeidler, Stabilnos¢ finansowa i integracja prawna rynku finansowego UE jako
przedmiot rozstrzygnie¢ Trybunatu Sprawiedliwosci, [in:] Prawo finansowe wobec wyzwarn XXI
wieku, eds. J. Gliniecka, A. Drywa, E. Juchniewicz, T. Sowiniski, Warsaw 2015, pp. 511-521.
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Iv.

The designation of the stability of the financial system as the most gener-
al aim of the Polish Central Bank must be sought, above all, in the context
of the constitutional regulation of the constitutional status of the NBP and
its tasks that derive from legislation. The Constitution of the Republic of Po-
land*, in chapter X relating to public finances, regulates, inter alia, the cen-
tral issues relating to the monetary system of the state and issues connected
with the legal status of the NBP as the state central bank (Art. 227, para. 1).
The necessity of the Constitution’s dealing with issues related to the central
bank was caused, above all, by a need to confirm the NBP in its role as cen-
tral bank with an exclusive right of issue and in the area of monetary policy>.
Raising the fundamental regulations relating to the NBP to a constitutional
level constitutes a profound change in its constitutional position as the state
central bank*!. The importance of the Constitution in organizing and creat-
ing banking law is, however, much greater than would emerge only from the
fact of the appearance in the Constitution of provisions referring directly to
banking. Indeed, the Constitution formulates general principles underlying
the national political, economic, financial, and legal system, principles that,
after all, apply to the operation of the banking system®.

According with the Polish Constitution, the NBP possesses an exclusive
right to issue currency, and also to establish and implement monetary policy*.
This is why it is made responsible for the value of the Polish currency. In the

22 The Constitution of the Republic of Poland of 2 April 1997 (Dz.U. No. 78, item 483 as
amended).

2 E.Fojcik-Mastalska, Ustrdj pienigzny i bank centralny w Konstytucji RP, [in:] Konstytucyjne
uwarunkowania tworzenia i stosowania prawa finansowego i podatkowego, eds. P.J. Lewkowicz,
J. Stankiewicz, Biatystok 2010, p. 573.

> A.Jurkowska-Zeidler, Wybrane aspekty konstytucyjnej regulacji problematyki Narodowego
Banku Polskiego, “Gdanskie Studia Prawnicze” 2014, No. 1, pp. 811-826.

»  C.Kosikowski, Ustrdj pieni¢zny paristwa oraz Narodowy Bank Polski w Konstytucji RP,
[in:] Finanse publiczne w swietle Konstytucji RP oraz orzecznictwa Trybunatu Konstytucyjnego,
ed. C. Kosikowski, Warsaw 2004, p. 236.

¢ E. Fojcik-Mastalska, Ustrdj pieni¢zny i bank centralny..., p. 571; M. Zubik, Narodowy
Bank Polski (Analiza konstytucyjno-ustrojowa), “Pafistwo i Prawo” 2001, No. 6, p. 35; E. Kno-
sala, R. Stasikowski, Status Narodowego Banku Polskiego w systemie organéw paristwa, “Przeglad
Sejmowy” 2010, No. 1, p. 63.
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literature on the topic, this is not seen as identical with an injunction to aim
for an increase in this value but only to maintain it at a steady level. Howev-
er, the Bank’s position has been understood as ascribing to the NBP the ob-
ligation and the possibility of conducting monetary policy in a manner that
favors comprehensive economic development and raising the standard of liv-
ing of Polish citizens””. However, it also a matter of exploiting the very privi-
lege of issue to control currency in circulation and, at the same time, a matter
of care for the quality (stability) of the currency by means of an appropriate
monetary policy. Monetary stability as a fundamental aim of the NBP is also
linked with the responsibility of the central bank before parliament for ac-
tions to maintain a state of monetary equilibrium within Poland, an equi-
librium that is of great importance for the general state of public finances.

V.

The basis for such a novel approach to financial stability, or what is funda-
mentally a broader understanding of fiscal and monetary stability, is the fun-
damentally altered approach of legislators on an international regional (EU)
and national level to regulation and supervision of the financial market. This
particular change is particularly visible on a European level, on which the
construction of a financial safety net was accompanied by very important
changes®. If a risk of a systemic nature occurs in the financial system, mac-
ro-prudential policy measures are applied. The overriding aim of such a policy
is to protect financial stability, which is understood as a state in which there
is no accumulation of systemic risk. Lack of coordination of monetary and
fiscal policy has become one of the more important macro-economic caus-
es of financial instability®. At the end of the 1980s and 1990s, the orientation
of monetary policy toward currency stability led to a departure from super-

27

P. Winczorek, Komentarz do Konstytucji Rzeczypospolitej Polskiej z 2 kwietnia 1997 r.,
Warsaw 2000, p. 284.

*8  For more on changes in the EU architecture of the financial safety net in the direction
of macro-prudential oversight see: P. Smaga, Rola banku centralnego w zapewnianiu stabilnosci
finansowej, Warsaw 2014, p. 225.

¥ M. Kiedrowska, P. Marszalek, Stabilnos¢ finansowa — pojecie, cechy i sposoby jej zapewnie-

nia, “Bank i Kredyt” 2002, No. 4, p. 30.



222, PRZEGLAD PRAWA KONSTYTUCYJNEGO 2020/5

visory tasks, which are, in fact, an integral instrument for achieving a stable
banking system. Indeed, some countries (such as the United Kingdom and
Australia) relieved the central bank of prudential supervision. However, the
key feature of changes in financial architecture in response to the financial
crisis of 2008 was a closer involvement of monetary authorities in financial
supervision and a return to the mandate of financial stability. In its current
formulation, the mandate of central banks is monetary stability and finan-
cial stability.

VI

Currently, financial stability is seen as the most general aim of central banks.
This suggests the priority of this formulation over price stability, which usual-
ly is seen as being the primary aim. Before the crisis, central banks saw these
two aims of monetary stability and financial stability as largely complementa-
ry and mutually supplementary. However, one of the lessons of the crisis was
the realization that achieving price stability does not guarantee the mainte-
nance of financial stability and without further measures may even endanger
it*>. One must, nonetheless, remember that the concept of financial stability
is changeable and much harder to grasp than price stability*'. Financial sta-
bility and monetary policy are also different from each other in terms of the
instruments that they use to achieve their aims. As opposed to price stabil-
ity, financial stability does not belong to the exclusive sphere of competence
of one institution. Furthermore, a mandate in the sphere of financial stabil-
ity goes beyond the borders of state jurisdictions: systemic crises have a su-
pranational dimension, one that demands supranational solutions. All this
means that financial stability is still not as established field of monetary pol-
icy as price stability is. This is of fundamental importance when answering
the question as to who should be ultimately responsible for ensuring finan-
cial stability. Nevertheless, financial stability should be the ultimate aim of

3 Ch. Bean, Central banking then and now, BIS review, 12 July 2011, https://www.bis.
org/review/r110720b.pdf (30.04.2020).

3' Y. Mersch, Financial stability and the ECB, 6 September 2018, https://www.ecb.europa.
eu/press/key/date/2018/html/ecb.sp180906.en.html.
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supervision, regulation, and crisis management. And it is a national, Euro-
pean, and international aim.

VII.

What role do the Constitution and law set out for the NBP in the area of fi-
nancial stability? The Constitution does not clearly set out any clear, unam-
biguous role for the NBP in the area of financial stability. Financial stability
is not among the aims of the NBP set out in the Art. 227, para. 1 of the Con-
stitution. There the main aim is defined as caring for the value of the Polish
currency. According to the law on the NBP, the fundamental aim of the NBP
is to maintain a stable level of prices. And without prejudice to this aim, the
NBP has a mandate to support the general monetary policy of the Polish gov-
ernment. The only clear reference to financial stability is in Art. 3, para. 2,
point 6a of the law on the NBP. This point indicates that the tasks of the NBP
include “actions in favor of stability of the financial system”. As a result - for-
mally - the NBP plays an auxiliary role in the area of financial stability. How-
ever, this role is connected with key tasks in the area of monetary policy and
with the growing position of the central bank in the financial safety net - in
the exercise of macro-prudential supervision. That is why financial stability
should be treated as an aim that is just as important as price stability; they are
inseparably linked and mutually bound to each other; neither can be consid-
ered attainable without achieving the other.
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