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Abstract

The scope of the constitutional freedom of scientific research and dissemination of the
fruits thereof covers not only the right to undertake scientific activity undisturbed by
state intervention but also the guarantee of ownership rights to the results of such cre-
ative human activity, as ,intangible goods” of human creators. The researcher should be
protected regardless of whether the form of research outcomes’ formulation demonstrate
abilities to be express as independent work or a contribution to independent work. The
legal basis for the freedom of scientific research understood in this way may be found
in Art. 73 in conjunction with Art. 64(1) and (2) and Art. 21(1) as well as Art. 32 of the
Constitution of the Republic of Poland. The systematic interpretation of these provisions
makes it possible to formulate a constitutionally binding standard for the protection of
the rights of the creator and gives the basis for formulating public legal right with rele-
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vant content like above it is drawn. The implementation of understood in this way pub-
lic legal right may be asserted claims directly before a court.

Streszczenie

Tworczo$¢ naukowa jako kategoria chroniona konstytucyjnie oraz zasady
przypisywania zbiorowego autorstwa dziel naukowych w naukach $cistych

Konstytucyjna wolno$¢ badan naukowych oraz oglaszania ich wynikéw obejmuje swym
zakresem nie tylko wolne od ingerencji pafistwa uprawnienie do podejmowania dziatal-
nosci naukowej, ale takze gwarancje praw wlasnosci do owocow tej aktywnosci tworczej
czlowieka jako stuzacych mu ,,débr niematerialnych”. Ochrona taka powinna przystugi-
wac badaczowi niezaleznie od tego, czy sposob wyrazenia wynikow badan wykazuje zdol-
nos¢ do ustalenia jako samodzielny utwor lub dzieto wkladowe don. Podstaw prawnych
tak zdefiniowanej tre$ci wolno$ci naukowej poszukiwac nalezy w art. 73 w zw. z art. 64
ust. 1i21iart. 21 ust. 1 oraz art. 32 Konstytucji RP. Te przepisy poddane systemowej wy-
ktadni formutujg wigzacy ustawodawce konstytucyjny standard ochrony praw tworcy,
tworzgc jednoczeé$nie podstawy do wyinterpretowania z nich odno$nej tresci publicz-
nego prawa podmiotowego. Realizacji tak rozumianego prawa podmiotowego jednost-
ka moze dochodzi¢ bezposrednio przed sagdem.

I. Scientific creation as constitutional category

In Art. 73 of the Constitution of the Republic of Poland, the legislator guar-
antees that ,,the freedom of scientific research and dissemination of the fruits
thereof shall be ensured to everyone». It may be defined as the freedom to plan,
implement and conduct, using methodologically legitimate research methods
and techniques, cognitive processes with the intention to gather, systematize
and perform creative analysis of the data so acquired, and then to announce the
scientific findings achieved in a qualified form® In this way, the legislator differ-

2

Ch. Starck, Wolno$¢ bada# naukowych i jej granice, ,Przeglad Sejmowy” 2007, No. 3,
p-4Sin.; A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢ badat
naukowych a ochrona pracy naukowej. Studium przypadkdéw z nauk Scistych eksperymentalnych,
Katowice 2018, p. 82.
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entiates between the “freedom of speech” from “scientific expression”, although
the scope of the former covers typical attributes of the freedom of science’.

Express articulation of the freedom of scientific research triggers an im-
portant consequence®. The guarantees of such freedom, and the scientific hu-
man creation resulting from its exercise (as a separate category of intangible
goods), are included in the socially approved system of values, as expressed
in the Constitution and covered by the action program of public authorities.
Public authorities are obliged to refrain from interfering with the subject of
scientific research, the research methods and techniques applied, and to re-
move factual and legal barriers to such research being conducted, as well as
to sanction specific guarantees of that freedom, including also in the area of
preventing scientific misconduct or protecting intellectual property’. How-
ever, those duties are correlated to the obligations of researchers in relation
to the state and the society, namely, to conduct scientific research according
to research standards and to announce as the outcome of scientific research
only such data and analyses which have been obtained within the framework
of reliably conducted and verified research activity.

IL. Guarantees of intellectual property rights
to scientific creation as constitutional rule®

Article 73 does not expressly refer to the protection of intellectual proper-
ty. This does not mean, however, that such guarantees do not form a part
of the constitutional regime. Systemic interpretation of the Constitution’s

3 Comp. M. Krélikowski, K. Szczucki, Komentarz do art. 73, [in:] Konstytucja RP. Ko-
mentarz, eds. M. Safian, L. Bosek, Warszawa 2016, pp. 1672-1683; L. Garlicki, M. Derlatka,
Komentarz do art. 73, [in:] Konstytucja Rzeczypospolitej Polskiej. Komentarz, eds. L. Garlicki,
M. Zubik, Warszawa 2016, pp. 789-790; A. Bilgorajski, Granice wolnosci wypowiedzi. Studium
konstytucyjne, Warszawa 2013, p. 336; J. Sobczak, Wolnos¢ badar naukowych — standardy euro-
pejskie i rzeczywistos¢ polska, ,Nauka i Szkolnictwo Wyzsze” 2007, No. 2(30), p. 62.

*  B.Banaszak, Prawo konstytucyjne, Warszawa 2015, p. 64.

Comp. W. Brzozowski, Konstytucyjna wolnos¢ badat naukowych i oglaszania ich wyni-
kéw, [in:] Prawo nauki. Zagadnienia wybrane, eds. A. Wiktorowska, A. Jakubowski, Warszawa
2014, pp. 25-43.

¢  More: A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢

bada# naukowych..., pp. 81-92.
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norms under Art. 21(1) in conjunction with Art. 64(1) and (2), in reference
to the constitutional axiology, includes among its principles equal legal pro-
tection to “scientific creation”. Presently, it would be impossible to ignore
close links of creative activity both with the freedom of economic activity
(since it often makes a source of income) and with the ownership right (since
the Constitutional concept of ownership covers also so-called intellectual
property). As a result, since Art. 73 almost entirely disregards the question
of creator rights, the protection of such rights must derive from other con-
stitutional provisions’. In the constitutional context, the civil law-related
components of the “right to proprietary freedom”, as specified in Art. 64
and 21, should be understood as separate yet close (though not necessari-
ly identical) to the traditional institutions of civil law®. The terms “owner-
ship” and “other property rights” are strictly constitutional categories with
the widest possible implication, whose meaning reaches beyond the realm
of civil law and closer to the economic concept of ownership. It is possible
to identify the term “ownership” with the term “possessions” from Art. 1
of Protocol 1 to the Convention for the Protection of Human Rights and
Fundamental Freedoms’ or to interpret it as synonymous with an entirety
of property rights'.

As a result, the scope of rights subject to constitutional protection is not
limited to the civil law understanding of “ownership”. At the same time
civil law sets a standard for a definition of rights including the guarantee
of ownership, approached as a separate constitutional conceptual category.
In the civil law approach, the essence of the owner’s position is expressed
in an entire catalogue of the owner’s rights to an object, including the right
to use the object and to collect profits and freely dispose of the object'’. The

7

L. Garlicki, Uwagi do art. 73 Konstytucji, [in:] Konstytucja Rzeczypospolitej Polskiej.
Komentarz, vol. 3, ed. L. Garlicki, Warszawa 2003, p. 2; L. Garlicki, M. Derlatka, Komentarz
do art. 73, [in:] Konstytucja Rzeczypospolitej Polskiej. Komentarz..., p. 789; L. Garlicki, S. Ja-
rosz-Zukrowska, Komentarz do art. 64, [in:] Konstytucja Rzeczypospolitej Polskiej. Komentarz,
eds. L. Garlicki, M. Zubik, Warszawa 2016, p. 589.

L. Garlicki, Uwagi do art. 64 Konstytucji, [in:] Konstytucja Rzeczypospolitej Polskiej.
Komentarz, ed. L. Garlicki, vol. 3, Warszawa 2003, p. 7.

® Dz.U. 1995, No. 36, item 175/1.

10 Judgments of Constitutional Tribunal 0£13.12.2012, P 12/11 and 3.04.2008, K 6/05.

""" Judgments of Constitutional Tribunal 0f05.09.2006, K 51/05 and 07.11.2006, SK42/0S.
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aforementioned position may include attributes as: absolute nature (effective
egra omnes), absence of time limits, primary flexibility and exclusiveness of
the owner’s powers, including the right to make any use of the owned ob-
ject or to dispose of it'*. The public subjective right under Art. 64(1) and (2)
sanctions the guarantee of “proprietary freedom”, whose scope covers both
ownership in the traditional, civil law sense as well as broadly understood
“intellectual property™?. Its scope is to include the rights of an individu-
al vis-a-vis the state and certain guarantees in the sphere of horizontal re-
lations. In the vertical approach, individuals are entitled to claim that the
state does not interfere with ownership or other property rights as well as
to institutional guarantees of the possibilities to enjoy such rights. On the
other hand, the horizontal relation, envisaged expressly in Art. 31(3) of the
Constitution of the Republic of Poland, requires that the owner be afford-
ed protection against third-party intervention and calls for institutional-
ization of the relations between individuals in the area of property rights.
Nevertheless, the legislator’s intervention in the sphere of constitutionally
guaranteed rights may be necessary to properly weigh the competing con-
stitutionally-protected interests of the owner and any parties violating the
owner’s rights™.

Analysing that problem in respect to one of the categories of intellectual
property rights, namely copyrights, the Constitutional Tribunal in the case
SK 32/14" expressed the opinion that Art. 79 of the Act of 4 February 1994
on copyright and related rights'® (hereinafter: Copyright Law Act) sanctions
the principle of the ownership-based model of protecting copyrights, where
the creator is granted a position similar to that of owners of an object be-
cause of the “owner-related” nature of the creator’s attributes (Art. 17). At
the same time, it would be impossible to defend the thesis that the Tribu-
nal covered with the protection under Art. 64(1) and (2) only the sphere of

2 Comp. B. Banaszkiewicz, Konstytucyjne podstawy prawa wlasnosci, Warszawa 1999,

p- 17; K. Zaradkiewicz, Instytucjonalizacja wolnosci majgtkowej. Koncepcja prawa podstawowego
wlasnosci i jej urzeczywistnienie w prawie prywatnym, Warszawa 2013, pp. 306-33S.

13 The judgment of the Constitutional Tribunal 0£23.06.2015, SK 32/14.

*  Ibidem.

5 The judgment of the Constitutional Tribunal 0£23.06.2015, SK 32/14.

16 Dz.U.2018,item 1191.
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the creator’s economic rights, excluding the author’s moral rights from the
scope of the constitutional guarantee. This is the case as these copyright
categories are not autonomous but are instead mutually dependent without
forming unconditioned or independent legal concepts. The creator’s right
to exercise his or her economic rights is genetically and functionally relat-
ed to the creator’s moral rights. As a result, the holder of the author’s eco-
nomic rights should demonstrate that his rights to use the work are cor-
related with the author’s moral rights in his possession or that he derives
such rights from a license contract or a contract for the work’s sale in spe-
cific fields of exploitation concluded with the creator or the creator’s legal
successor (e.g. by way of inheritance or sale, etc.). Such conclusion may be
supported by systemic interpretation of the Act. Namely, considering the
scheme (content distribution) and consecutive provisions of the Copyright
Law Act (i.e. chapter 3 Contents of copyright, divided into section 1 Au-
thor’s moral rights and section 2 Author’s economic rights, and then chap-
ter 6 Protection of author’s moral interests and chapter 7 Protection of au-
thor’s economic rights), it must be concluded that the content of “copyright”
in a “work” consists of two elements: “author’s moral rights” and “author’s
economic rights” understood as a certain whole”.

The cited Tribunal’s decision demonstrates the general rule of the consti-
tutional guarantee in the sphere of intellectual property rights. First, all prod-
ucts of individualized and creative human acts (regardless of whether they
have been defined in law and covered by protection on the level of lower rank
legislation) have a “proprietary element” and, in the same way, as manifesta-
tions of an economic value, are protected on equal terms under Art. 64. Sec-
ond, the constitutional principle of equality (Art. 64(2) in conjunction with
Art. 32)" requires that the legal situation of an author, who is the creator of
an non-tangible intellectual product of analogous nature (legal characteris-
tics), be subject to legal protection using a similar form and having analo-
gous intensity.

The element determining constitutive features of “intangible goods” sub-
ject to constitutional protection must be their legally-sanctioned catego-

17

More: A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢
badafi naukowych..., pp. 89-92.
'8 Thejudgment of Constitutional Tribunal 0£9.03.1988,U.7/87, OTK 1988, item 1, p. 14.
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ry with a relatively long tradition, namely “work” as per the Copyright Law
Act. There are three distinctive features required of a creative act for it to be
considered a form of “work”. It must be (1) a product of human intellect (2)
it must come into being as a result of a human-driven creative act (3) it must
be of an individualized nature. Where, in the society and legal practice, there
appear “intangible goods” other than “work” with analogical features, each
such product of the human intellect is covered by the guarantee of ownership
under Art. 21(1) in conjunction with Art. 64(1) and 2. In conditions analog-
ical to works, other “intangible goods” are created, including legally defined
“inventions”, protected by industrial property rights or “scientific human
creation” guaranteed under Art. 23 of the Civil Code', as well as others -
non-defined by law — products of the human intellect, including in the area
in which the freedom of scientific research is granted. In effect, each such in-
terest, as having the same substantively essential features (so called relevant
features) is covered by the constitutional guarantee. This is not a qualitative-
ly new legal finding. The concept of “rights to intangible interests” was de-
veloped in the field of intellectual property law?. Such rights are identified
as absolute economic rights guaranteeing the exclusive use of assets to which
they refer. Creators may seek these “rights to intangible interests” under spe-
cialized legislative acts devoted to specific intangible goods or, in their ab-
sence, under the general principles of civil law, as laid down in Arts. 23 and
24 of the Civil Code.

In summary, systemic interpretation of Art. 73 and Art. 21(1) in conjunc-
tion with Art. 64(1) and 2 of the Constitution of the Republic of Poland al-
lows to formulate a constitutional norm-rule (supplementing the scope of the
constitutional freedom of science) guaranteeing intellectual property rights
to scientific creation. It is manifest in a scholar-creator’s rights to “intangible
goods” developed during the course of scientific research, regardless of the
method and form of their identification or expression.

1 Comp.]. Greser, Prawa autorskie a prawa czlowieka (§ 6. Prawa autorskie w Konstytucji
RP), [in:] Granice prawa autorskiego, eds. J. Kepinski, K. Klatkowska-Wagniowska, R. Sikorski,
Warszawa 2010, pp. 197-200.

* Comp. A. Kopfl, Prawo cywilne a prawo débr niematerialnych, ,Zeszyty Naukowe
Uniwersyetu Jagielonskiego. Prace z wynalazczo$ciiochrony wlasnosciintelektualnej” 1975,
No.§, pp. 12-13, 15, 19-20, 24-25,28-31.
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II1. Non-adequacy of the Copyright Law Act to the protection of all
intangible goods as manifestations of human scientific creation®

The problem of authorship under the Copyright Law Act should be conside-
red from a factual perspective?. This Act refers to an author’s relationship to
the external outcome of his creative activity. Its natural referent is the “cre-
ator of a work” within the meaning of the Act. Although the terms “author”
or “creator” are deeply enrooted in the science of copyright law*, their defi-
nition has not been formulated in legislation®. In the context of widely un-
derstood intellectual property law, the term “author” should be understood
as: author of a work and holder of copyright under the Copyright Law Act,
author of an invention (know how) covered by intellectual property law or
author of an original idea other than know how. The concept of “author” or
“creator” should be understood as a person who makes a change in the world
by his own efforts whose nature oversteps common, routine activities. The
nature of such acts must be strictly creative and intellectual, giving rise to a
new concretized intellectual good®.

In the Copyright Law Act, one cannot find any exact definition of “work”.
The Act’s provisions suggest “work” is any manifestation of creative activity of
an individual nature, identified in any, even short-lived or unfinished, form,
regardless of its value, use and means of expression®. Under Art. 1(2") of the
Act, the protection covers only the means of expression; it does not refer to
discoveries, ideas, procedures, methods and modes of operation or mathe-
matical conceptions. Under the cited Act, a work may be expressed in verbal

21

More: A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢
badan naukowych..., pp. 92-123.

22 More: M. Jankowska, Autor i prawo do autorstwa, Warszawa 2011.

» It was used in legislation acts from: 10.07.1952 o prawie autorskim and 29.03.1926 o
prawie autorskim.

*  Comp. K. Swiecka, J.S. Swiecki, Prawo autorskie i prawa pokrewne, Warszawa 2004,
pp- 32-33; M. Mozgawa, Prawo autorskie i prawa pokrewne. Zarys wykladu, Warszawa 2005,
pp- 32-33.

»  More: M. Jankowska, Autor..., pp. 84-114, 100-102.

2 D. Sokotowska, ,Omnis definitio periculosa’, czyli kilka uwag o zmianie paradygmatu
utworu, [in:] Granice prawa autorskiego, eds. J. Kepinski, K. Klafkowska-Wisniowska, R. Si-
korski, Warszawa 2010, p. 16 i n.
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form, by mathematical symbols, graphic signs, as, for example, literary, jour-
nalistic or scientific work. Within the framework of that Act, one may not
use the categories: “author of an idea,” “author of a discovery” or “author of
a scientific theory,” unless the concept, discovery, idea* or scientific theory
has been expressed by words or drawings in a scientific publication®. In such
a case, the author will be covered by copyright protection only indirectly, i.e.
in respect to the created scientific work describing the effect of creative and
individualized human acts, expressed in a specific form and identified as an
independent work or contribution to such independent work.

To ascertain the existence of a “work” and the copyright of such work
as an effect of conscious human activity, three cumulative conditions must
be met. First, the acts leading to its “coming into existence” must be cre-
ative”. Second, such acts must be characterized by individuality®®. Third,
it is necessary to establish the work in any form even incomplete. In this
context, the Supreme Court characterized a work as “a creative, subjective-
ly new, original product of the intellect, formed by the creator’s individu-
al nature, which created by another person would be established in anoth-
er form (would be different)”..

The concept of identification of a work refers to its achievement of “any
form, even short-lived, however, stable enough for the work’s features and
content to have an artistic effect”™. In order for the copyright law protection
to be afforded, it is necessary that the work be externalized so as to enable its
individualization, i.e. distinction from other products of human creation, and
that its creation be communicated to the external world so that its existence

77 See: K. Jasifiska, Ochrona idei — zagadnienia wybrane, [in:] Zagadnienia prawa autorskie-

go, ed.]. Barta, ,Prace Instytutu Prawa Wlasnosci Intelektualnej UJ” 2006, No. 93, pp. 9-23.

*  Comp. A. Gornicz-Malcahy, Utwér naukowy jako przedmiot ochrony autorskoprawnej,
[in:] Aktualne zagadnienia prawa prywatnego, ed. E. Marszatek, Wroctaw 2012, Biblioteka
Cyfrowa Uniwersytetu Wroclawskiego, pp. 46.

»  See: D. Flisak, Komentarz do art.1, [in:] Prawo autorskie i prawa pokrewne. Komentarz,
ed. D. Flisak, Warszawa 2014.

3 See:]J. Barta, R. Markiewicz, Komentarz do art. 1 ustawy o prawie autorskim i prawach
pokrewnych, [in:] Prawo autorskie i prawa pokrewne. Komentarz, eds. J. Barta, R. Markiewicz,
Warszawa 2011, p. 23 in.

3t The judgment of Supreme Court of 5.07.2002, III CKN 1096/00, LEX no. 81369.

32 Thejudgment of Supreme Court 0f25.04.1973,1 CR 91/73, OSNCP 1974, no 3, poz. 50.
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may be demonstrated by documentary evidence, witness testimony or other
pieces of evidence®. If the work was to assume the form of mere description
of a future product of the human intellect which might hypothetically come
into being, it would be impossible to establish its existence in the legal sense,
under the understanding of said Act**. At the same time, however, a non-re-
corded work, as “work in an intangible form, may be embodied only through
appropriate acts of its performer”™.

In reference to the above, it must be noted that the contemporary “world
of scientific research” significantly differs from the conditions of conducting
scientific research in which the provisions of the Copyright Law Act were
drafted and then firmly established, including on scientific works as sanc-
tioned therein’. The challenges (problems to solve) placed before Science
and requirements materializing in this context in relation to scientists have
been subject to considerable and often very profound changes in relation to
ones present in the XX century. A transformation has occurred in terms of
both research methods and techniques used in scientific research. New re-
search areas emerge, such as, for example, chemometrics in analytical chem-
istry or the development of omics. We also witness the impact of data-driv-
en science (element of a wider concept, which is formed today by “big data”)
on the terms of conducting scientific research. Among others, development
of omic sciences and research based on (survey of laboratory) experimental
data analysisopens new possibilities of discovering knowledge. On the other
one, this has also been a source of misunderstandings regarding the defini-
tion of scientific research and of Science writ large®.

We have gone through not just evolutions but a peculiar “revolution in
doing Science”. It was determined by transitions in the population, the re-
quirement of protecting natural environment (e.g. Green Chemistry), human
health and life, technological progress and financial pressure or scientific

3 The judgment of Appeal Court in Poznan of28.08.2009, I ACa 309/09, not publ.
3 Thejudgment of Appeal Courtin Poznan of17.12.2009,I ACa 893/09, LEX no 628228.
3% The judgment of the Supreme Court 0f27.08.2013, 11 UK 26/13, LEX no 1379926.
3 More: A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢
bada# naukowych..., pp. 144-209.

37 See: Editorial, Defining the scientific method, “Nature Methods” 2009, vol. 6, No. 4,

p- 237, https://doi.org/10.1038/nmeth0409-237.
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policy of national governments, the European Union, and economically-
and scientifically- developing China*. Today the ecosystem of scientific re-
search is very complicated. It is almost impossible in the area of exact or
technical sciences for an experimentalist to work alone in a laboratory and
then to write single-author scientific studies. In the 1980s it became uni-
versal for research to be conducted in teams or even multidisciplinary en-
vironments, whose results have been published in multi-author scientif-
ic works. It has become substantial who participated in the initiation and
conduct of the research, and then in the analysis of its results®. This regu-
larity is referred to by Gretchen L. Kiser, executive director of the Research
Development Bureau at the University of California in San Francisco®,
who argues that both questions and research approaches have now become
so complex that the need to engage in expanded team science has grown.
Moreover, it is increasingly more difficult to point, within the framework
of inter- or even trans-disciplinary research projects, to their single lead-
er (head). In consequence, the customs of attributing authorship as devel-
oped in exact sciences - in isolation from the Copyright Law Act - as pub-
lications announcing research outcomes achieved by a team have become
unhelpful and inadequate to the new conditions in which research is con-
ducted. Gretchen L. Kiser postulates the need to abandon distinguishing,
in the attribution of authorship, the first author and the corresponding au-
thor, a distinction to which so much attention has been paid by evaluators
assessing the scientific value of a publication and individual contribution
of a scientist to the research announced in the publication.

In such conditions, the terms of attribution of authorship as prescribed in the
Copyright Law Act in no way correspond to scientific needs. Ryszard Markie-
wicz detected this problem and explained that co-authorship takes place only
when each person individually makes his own contribution, distinguished by
the feature of creativity. As a result, the object protected by copyright law is
creative contribution and not the scientific outcome, which is not character-

3% See: A. Abbott & Q. Schiermeier, How European scientists will spend €100 billion, “Na-
ture” 2019, vol. 569, pp. 472—-475, doi: 10.1038/d41586-019-01566-z.

¥ See: M.T. Greene, The demise of the lone author, “Nature” 2007, vol. 450, Iss. 7173, p. 1165.

%0 See: G.L. Kiser, No more first authors, no more last authors, “Nature” 2018, vol. 561,
p- 435, doi: 10.1038/d41586-018-06779-2.
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ized by individuality*'. The value or exploratory nature of the research work
are of no legal relevance in the light of the Copyright Law Act. However, at-
tribution of authorship to scientific works in the area of exact and technical
sciences took another direction. Persons gain co-authorship on the basis of
participation in the process of obtaining the scientific results announced in
the publication. This means inclusion among the group of authors of persons
whose contribution consisted in the provision of the research idea, research
hypothesis, but also ones who technically performed scientific experiments*.
However, it is reserved that their contribution should consist at least in the
pursuit of the problem, direction of works and formulation of final conclu-
sions of the project”’. Ryszard Markiewicz, considering the specificity of sci-
entific work, regards such practice as legally admissible. However, he refus-
es to recognize, on its basis, the right to co-authorship under the Copyright
Law Act. At the same time, he explains that such practice means that creators
stop designating co-authorship in the understanding of the Copyright Law
Act and indicate all co-participants of the scientific work who took part in its
preparation, at all stages of its development**. At the same time, the creator of
a research result may gain the status of a co-author when: 1) in the scientif-
ic environment it is customarily accepted to include creators of scientific re-
search outcomes as co-authors, 2) such person has co-participated in the sci-
entific research presented in the publication, 3) such co-participation was not
limited to performing mechanical, routine or administrative tasks**. Moreo-
ver, the decisive factor may be the moral and social views adhered to in a giv-
en society (academic environment), especially the applicable codes of ethics*®.

The abovementioned customs regarding the attribution of authorship,
which are admitted in Polish literature only with the said restrictions, found
normative support in German law in 24 [publication of research outcomes]
of the German Framework Act on higher education (Hochschulrahmengesetz)

# Comp. R. Markiewicz, Ochrona prac naukowych, ,Zeszyty Naukowe Uniwersytetu

Jagielonskiego. Prace zwynalazczo$cii ochrony wlasno$ciintelektualnej” 1990, No. 55, p. 95.
#  Comp. R. Markiewicz, op.cit., p. 52.
# K. Daszkiewicz, W. Daszkiewicz, Glosa do wyroku SN z 18.11.1969, VKN 267/69,
yPaniswto i Prawo” 1973, No. 5, p. 175.
*  Comp. R. Markiewicz, op.cit., p. 53.
#  Ibidem, p. 10S.
* Ibidem, p. 96.
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of 26 January 1976*. Under the cited norm, in the dissemination of results
of scientific research, one should indicate as co-authors collaborators who
made a scientific or other substantial contribution to the achievement of the
results. As much as possible, the scope of their contribution should be pro-
vided. An analogical norm lex specialis in relation to general copyright law
rules is missing in our legal system, although the constitutional guarantee of
intellectual property rights in “non-tangible goods” developed in the sphere
of scientific creation requires that creators of research outcomes be afforded
appropriate legal protection.

IV. The legal status of codes of ethics for attributing
authorship to scientific works

It follows from the above considerations that the protection of scientific cre-
ation realized within the framework of copyright law or civil law is not always
sufficient. In case-law, it is highlighted that copyrights are not violated when
another person, even against the author’s will, adopts only specific parts of a
work without using the work or its parts in the formal and substantive sen-
se. This is the case since mere ideas, theses and scientific solutions in a broad
sense are not, as such, subject to the protection under the Copyright Law Act,
although this does not exclude the eventuality of protection under Art. 23 of
the Civil Code*. In another decision, adequacy of the last form of protection
was questioned, and the court noted that it cannot be concluded that a mere
technical aspect of presentation of the outcomes of measurements made may
constitute “scientific creation” subject to protection under Art. 23 CC witho-
ut explaining the research methods used by the plaintiff*’.

Detailed analysis of the provisions applicable in this regard leads to the
conclusion that the fullest legal protection is ensured to scholars by “the Code
of Ethics for Research Workers” prepared by the Science Ethics Committee
and adopted by the General Assembly of the Polish Academy of Sciences on 1

47 BGBILIS.18219.01.1999 and 1622 z 15.11.2019.

#  The judgment of Supreme Court of 8.02.1978, Il CR 515/77, [in:] A. Korpala, Prawo
autorskie. Orzecznictwo, eds. S. Stanistawska-Kloc, A. Matlak, Warszawa 2010, p. 93.

#  The judgment of Appeal Court in Warsaw of 29.03.1994, I ACr 104/96, not publ.
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December 2016. The provision of item 3.3. “Authorship and publication prac-
tice” reads, among others, that authorship must be based solely on substan-
tial intellectual contribution to the research. This includes: significant con-
tribution in initiating the scientific idea, formulating conceptions, designing
research, significant share in data acquisition, in the analysis and interpre-
tations of data and in drafting the article or revising it critically for intellec-
tual content (2). Acquisition of funding, provision of technical assistance or
materials, the collection of data, general supervision of the research group,
by themselves, do not justify authorship. [...] When listing authors and their
affiliations, it is appropriate to mention the nature of their contribution to
the research (3). The sequence of authors should be consistent with the ex-
isting customs in a given scientific discipline and agreed upon by all, ideal-
ly at the start of the project (4). Intellectual contributions of others who have
influenced the reported research should be appropriately acknowledged (5).
In the context of the above, a question arises if the cited code of ethics in-
cludes mandatory norms binding on researchers or if it is formally non-bind-
ing but only arranges the customs of attributing authorship which are consid-
ered appropriate and accepted in the scientific environment. In other words,
whether or not it is possible in a dispute about the authorship of a publication
to invoke that normative regime. Freedom of scientific research may not be
approached as a category free from any intervention. As in the case of each
subjective right, it may be subject to restrictions sanctioned under Art. 31(3)
of the Constitution of the Republic of Poland. As a consequence, statutory in-
tervention in the sphere of the freedom of science is admissible when it is nec-
essary in a democratic state ruled by law for the protection of its security or
public order, the natural environment, health or public morals, the freedoms
and rights of other persons, provided that this does not violate the principle
of proportionality and the essence of freedoms and rights®. The boundaries
of exercising the freedom of science may be limited not only in the verti-
cal but also horizontal dimension. From the perspective of these considera-

0 See: Judgments of Constitutional Tribunal of: 12.01.2000, P 11/98; 20.02.2002, K
39/00; 10.04.2002, K 26/00; 13.03.2007, K 8/07. Comp. K. Wojtyczek, Granice ingerencji
ustawodawczej w sfer¢ praw czlowieka w Konstytucji RP, Krakéw 1999, p. 150 i n.; A. Labno,
Ograniczenia wolnosci i praw czlowieka na podstawie art. 31 Konstytucji III RP, [in:] Prawa
i wolnosci obywatelskie w Konstytucji RP, eds. B. Banaszak, A. Preisner, Warszawa 2002.
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tions, it is important to delimit the boundaries of freedom of research in the
sphere of protection of intellectual property rights of scholars in their inde-
pendent, creative and substantial contributions to research process, which are
not guaranteed under the Copyrights Law Act or the Civil Code. The legis-
lator complied with that obligation. Nevertheless, the lawmaker concluded
that it is inadvisable that the national legislator should take steps in this re-
gard. Namely, in Art. 39(3) of the Act of 30 April 2010 of the Polish Academy
of Sciences®, the Committee for Ethics in Science appointed by the Acade-
my was obligated to prepare a code of ethics for research workers and under-
take activities intended to promote standards of scientific research integrity.
In this way, the legislator authorized the Academy to limit the freedom of re-
search in the horizontal dimension. The legal construction used, of the legis-
lator delegating the power under Art. 31(1) to a third party, is no exception.
A similar solution was applied in the Act regarding the topic of spatial plan-
ning, where local government planners were empowered to specify the terms
of use of immovable properties, including the right to restrict their owners’
rights. A legal construction analogical to the discussed one was used in the
Act of 2 December 2009 on chambers of physicians®, under which physicians’
self-government and the National Congress of Physicians were empowered to
enact the principles of medical ethics (Art. 5 item 1 and Art. 38 item 1) in the
form of the Code of Medical Ethics. The Constitutional Tribnal confirmed
the legal admissibility of such procedure and its compatibility with the Con-
stitution®, indicating that “delegation of the power to interfere with certain
constitutional freedoms of persons pursuing a public trust profession to the
professional self-government may be justified in certain conditions, or even
considered as conforming to the needs of “due pursuance” of regulated pro-
fessions. However, such empowerment may not be blanket in nature”. The Tri-
bunal added that “a slightly more liberal understanding of that prerequisite
is supported by the specificity of public trust professions as professions reg-
ulated and subjected to the obligation of adherence to an association [...] ac-
cession by a given person — upon fulfilment of the conditions prescribed in
statutory law - to a given professional association [...] is synonymous with

St Dz.U. 2016, item 572.
2 Dz.U. 2019, item 968.
33 Comp. The judgment of Constitutional Tribunal of 22.10.2003, P 21/02.
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such person’s voluntary subordination to the »supervision of due pursuance
of the profession«” and, in the same way, “constitutes voluntary subordina-
tion to the internal rules of the association™*. Moreover, the Tribunal con-
cluded that the provisions of the Code of Medical Ethics, belonging to a sep-
arate normative (deontological) order, in the context of the Act on chambers
of physicians and within the range specified by its provisions, gain legal force
as a part of generally applicable law.

V. Conclusions

In summary, the legislator fulfilled its obligations under Art. 73 in conjunc-
tion with Art. 64(1) and (2) of the Constitution of the Republic of Poland and
sanctioned the mechanisms of legal protection of intellectual property rights
to scientific creation®. Respective protection is afforded to scholars in the
first place by the Copyright Law Act and Art. 23 and 24 of the Civil Code,
and then by the Code of Ethics for Research Workers. The provisions of that
code, although belonging to another normative order (deontological), in the
context of the Act on the Polish Academy of Sciences (Art. 39(3)) and insofar
as specified in its provisions, gain legal force in the area of generally applica-
ble law and form, under Art. 31(3) of the Constitution of the Republic of Po-
land, a part of the legal system. In consequence, if this is justified by the spe-
cificity of conducting scientific research in a given field of study, researchers
may resign from the attribution of authorship of scientific works according
to the Copyrights Law Act or general principles of copyright law and adopt
the rules provided in the Code of Ethics. In cases of dispute over authorship,
a scholar seeking recognition of his contribution to research carried out in
a team and the status of co-author of a publication may, apart from the Co-
pyright Law Act and Art. 23 of the Civil Code - invoke the provisions of the
Code of Ethics and adduce, as the legal basis of such claims, the contract for
joint conduct of the research. Such a contract may be concluded in oral form,
even implied, under the general terms of civil law.

% The judgments of the Constitutional Tribunal 0f 23.04.2008, SK 16/07.
N

More: A. Chorazewska, [in:] A. Chorazewska, A. Bilgorajski, Konstytucyjna wolnos¢
bada# naukowych..., pp. 114-143,231-241.
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