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Abstract

The purpose of this article is to determine the political conditions of the amendments in-
troduced to the Constitution of Ukraine regarding the modification of the form of rule:
1) to establish the motives of political subjects that aimed at introducing amendments
to the Ukrainian Constitution; 2) to grasp the specific political situation in which the
modification of the form of rule in Ukraine took place. The following thesis has been
examined: 1) that it were the presidents Leonid Kuchma (1994-2005) and Viktor Yanu-
kovych (2010-2014) who had particular aspirations to modify the semi-presidential form
of rule introduced in 1996 in Ukraine; 2) that introducing amendments to the Constitu-
tion of Ukraine regarding the modification of the form of rule was the result of a politi-
cal compromise made between the government and the opposition during the socio-po-
litical protest in 2004 (the so-called Orange Revolution) and the mass anti-government
protest in 2014 (Euromaidan).
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Streszczenie
Uwarunkowania polityczne zmian Konstytucji Ukrainy

Celem artykulu jest okreslenie uwarunkowan politycznych dokonywania zmian Kon-
stytucji Ukrainy w zakresie modyfikacji formy rzadéw: 1) ustalenie motywéw podmio-
tow politycznych dazacych do wprowadzenia zmian do Konstytucji Ukrainy; 2) ujecie
specyfiki sytuacji politycznej, w ktorej modyfikowano forme sprawowania rzadéw na
Ukrainie. Sformufowane zostaly nastepujace zalozenia: 1) szczegdlne aspiracje w zakre-
sie modyfikacji potprezydenckiej formy rzadéw wprowadzonej na Ukrainie w 1996 r. wy-
kazywali prezydenci Leonid Kuczma (1994-2005) oraz Wiktor Janukowycz (2010-2014);
2) wprowadzenie zmian do Konstytucji Ukrainy w zakresie modyfikacji formy rzagdéw
bylo efektem kompromisu politycznego zawartego pomiedzy wladzg a opozycja podczas
protestéw spoleczno-politycznych w 2004 r. (tzw. pomarariczowa rewolucja) oraz w trak-
cie masowych antyrzadowych protestéw w 2014 r. (Euromajdan).

I. Introduction

The Constitution of Ukraine, passed by the Verkhovna Rada of Ukraine on 28
June 1996, introduced a semi-presidential system, in its president-parliamenta-
ry version, with a strong position of the head of the state. The president gained
complete control over the executive government. With the consent of the Ver-
khovna Rada expressed in a simple majority of votes, the president would ap-
point the prime minister, and independently dismiss him from the office (Art.
106, point 9, of the Constitution)®. The deposition of the prime minister was
tantamount to the resignation of the government (Art. 115 of chapter 6 of the
Constitution)®. Upon the motion of the prime minister, the president would also
appoint and dismiss the members of the Ukrainian cabinet of ministers, the ad-
ministration of the central organs of the executive, and leaders of the territorial
state administration (Art. 106, point 10, of the Constitution)*.

2

Koucmumyyis Yipainu, Kuis 1996, p. 37.
3 Ibidem, p. 42.
*  Ibidem, p. 37.
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From the moment the Constitution was ratified, various political pow-
ers attempted to fully or partially amend it. The main source of the politi-
cal conflict was the governing system - the competence division and rela-
tionships in the president — government - parliament triangle. The strained
political debates concerned the issues of the government appointment and
control. A question was raised, who should have a decisive role in this re-
spect — the president or the parliament. Another point that was difficult to
reconcile was the issue of the influence on the executive between the pres-
ident and the prime minister.

The objective of this article is to determine the political conditions of the
amendments introduced so far to the Constitution of Ukraine regarding the
modification of the form of rule. Therefore, the following thesis is proposed:
a modification of the semi-presidential system in Ukraine became one of the
methods to resolve the political crisis. According to Palle Svensson, a politi-
cal crisis is a combination of factors that may lead to a breakdown of a polit-
ical system or changes of a fundamental character®. The following research
methods have been applied: institutional method, genetically-historical meth-
od, and systematic method.

I1. Between the Parliament — Presidential and

President - Parliamentary Republic

In 2000, President Leonid Kuchma attempted and failed to introduce,
through a referendum, a presidential system in Ukraine (as the parlia-
ment did not accept the referendum results that had been favorable for
the president). In 2001-2004, out of Kuchma’s initiative, six novelization
drafts of the Constitution were proposed to increase the competence of
the parliament at the expense of the president’s competences. According
to political experts, in this way Kuchma tried to retain his power - af-
ter his second term as the President, he could, for instance, take the of-

> P. Svensson, Stability, Crisis and Breakdown: Some Notes on the Concept of Crisis in

Political Analysis, “Scandinavian Political Studies” 1986, No. 9, https://tidsskrift.dk/index.
php/scandinavian_ political studies/article/view/12931/24659 (13.07.2020).
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fice of the prime minister®, whose position at the time would have been
strengthened.

The presidential campaign of 2004 saw a deep political crisis. Kuchma,
who was stepping down as the head of the state, and the oligarchy that he
had created during his rule (1994-2005)’, favored Viktor Yanukovych (then
the prime minister), a representative of the Donetsk’s oligarchy, as his can-
didate for the president. The ruling camp fabricated the results of the sec-
ond round of elections (21 November 2004) so that Yanukovych would win.
On 3 December 2004, the Supreme Court of Ukraine (SCU) ruled the presi-
dential elections to be a fraud and therefore their results could not be estab-
lished®. SCU also obliged the Central Electoral Committee to repeat the sec-
ond round of elections’. The electoral fraud caused mass political and social
unrest, which went down in history as the so-called Orange Revolution (No-
vember-December 2004).

The opposition paralyzed the main organs of state power and territorial
administration (in western and central oblasts). Police units and local gov-
ernments started to join the protestors. The so-called round table was or-
ganized to resolve the political impasse; it was a form of a dialogue between
the government and the opposition, with the participation of a foreign dip-
lomatic mission. A compromise was reached, as a result of which on 8 De-
cember 2004 an act was passed that amended the Constitution. In conse-
quence, Ukraine became a parliament-presidential republic. Even though
Ukraine preserved its semi-presidential system, the president lost his dom-
inating influence on executive power. According to the amended Consti-
tutional Law, which took effect in 2006, the main role in appointing the
government and the prime minister was played by the parliament (the par-
liamentary majority was constituted based on the results of elections). The

¢ C.Xowmenko, Enoxa Kyumu: decamv neodnosnaunux poxis, http://www.bbc.com/

ukrainian/politics/2013/08/130809 kuchma_epoch_sx (14.07.2020).

7 A.Aslund, How Ukraine Became a Market Economy and Democracy, Washington 2009,
pp- 107-113.

8  Pimenns Bepxosuoro Cyay Ykpainu Bia 3 rpyars 2004 poxy IOAO APYTOro Typy
Bubopis ITpesuaenra Yrpainu, https://helsinki.org.ua/articles/rishennya-verhovnoho-su-
du-ukrajiny-vid-3-hrudnya-2004-roku-schodo-druhoho-turu-vyboriv-prezydenta-ukrajiny
(13.07.2020).

°  Ibidem.
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president appointed the minister of defense and the minister of foreign af-
fairs only with the consent of the parliament. Walenty Baluk is right to note
that after the amendments to the Constitution, the dualism of the executive
power in Ukraine was preserved'. This became the foundation of the con-
flict between President Yushchenko and Prime Minister Yulia Tymoshen-
ko in 2007-2010. The dispute that then started about the appointment of
the heads of the territorial state administration disturbed the functioning
of the whole executive power.

Experts and scholars raised the issue of failure to follow the procedures
concerning introducing amendments to the Constitution: lack of necessary
motions of the Constitutional Court (according to Art. 157 and 158 of the
Constitution of Ukraine, the so-called constitutional control of the amend-
ment bill before its proceeding is required); no debate on the amendment bill
in the parliament; proceeding the amendments to the Constitution in one
package with other bills, etc."!

In 2010, using the fact that the political opposition was weakened, Presi-
dent Yanukovych took over control over the parliament and the government.
The Constitutional Court of Ukraine, loyal to President Yanukovych, on 30
September 2010 issued a decree that annulled the amendments introduced in
2004. The legitimization of the decree, which was its integral part, boiled down
to stating that The Ukrainian Law Concerning Amendments to the Constitu-
tion of Ukraine of 8 December 2004 No. 2222-1V had been deemed unconsti-
tutional, due to a failure to fulfill the procedures required in its drafting and
passing'>. However, the Constitution of Ukraine did not stipulate the proce-
dures for renewing its provisions. Moreover, the law regulating the function-
ing of the Constitutional Court of Ukraine did not give it the competence to

1o W.Baluk, Ukraina, [in:] Ustroje polityczne krajéw Wspélnoty Niepodleglych Paristw, eds.
W. Baluk, A. Czajowski, Wroctaw 2007, p. 123; Koncmumyyis Yepainu. I3 sminamu, necenumu
32i0Ho i3 3axonom nr 2222-1V 6id 8.12.2004, BBP, 2005, No. 2, cm. 44, Xapkis 2006, p. 34.

"' T. Bepuenxo, Bidnosrenns dii mexcmy koncmumyyii 8 acnekmi Konyenyii ycmanos4oi
sradu, “Dopym mpasa” 2016, No. 4, p. 25.

> Pimenus KorcrurynitHoro cyay YkpaiHu y ciipasi 3a KOHCTUTY LI THUM HOAQHHSIM
252 HapoAHUX AenyTaTiB YKpainu moao Bipmo- BipeOoCcTi KoncTHTynil Ykpainu (xoncru-
Tynifinocri) 3akony Yxpainu “Ilpo Baecenns amin oo Koncrurynii Yxpainu” Big 8 rpyans
2004 poxy N 2222-1V (cripaBa npo poAep KaHHs TPOLjeAy 1 BHeceHH s 3MiH A0 KoncTuTynii
Ykpaiun), http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=v020p710-10 (25.06.2020).
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amend the Constitution by renewing the provisions that had been annulled®.
Therefore, the experts from the Centre of Political and Legal Reforms ques-
tioned the ruling of the Constitutional Court of 3 September 2010". The Ven-
ice Commission also questioned the aforementioned ruling'. Therefore, with
the help of the Constitutional Court of Ukraine, Yanukovych brought back
the presidential-parliamentary system in Ukraine.

II1. Restoration of the Parliamentary — Presidential
Republic as a Result of Euromaidan

In 2013-2014, wide anti-government unrest (Euromaidan) took place in Ukraine,
caused by the government’s suspension of the process of signing the associa-
tion agreement between Ukraine and the European Union (EU). At the very
beginning of the protests, in December 2013 the leaders of opposition parties
(Arseniy Yatsenyuk — All-Ukrainian Union “Fatherland”, Oleh Tyahnybok -
All-Ukrainian Union “Freedom”, and Vitaly Klitschko — Ukrainian Demo-
cratic Alliance for Reform) raised the issue of bringing back the Constitution
with amendments to its form of 2004'°. On the other hand, an opinion that
the overreaching competences of the head of the state is one of the main rea-
sons for the political crisis dominated in politics at the beginning of January
2014". The leaders of the opposition started to spread the idea that returning
to the Constitution in its 2004 form, which limited the competences of the
president, would help resolve the political crisis. As a result of these efforts,
in February 2014 62,5% of the participants of Euromaidan supported the pro-

B 3axon Yepainu Ilpo Koncmumyyitinuii Cyd Yepainu, “Binomocti Bepxosuoi Papu

Yxpainn” 1996, No. 49, par. 272.

1 Posgumox nybaiunozo npasa & Ypaini (0onosids 3a 2009-2010 poxu), eds. H. Anex-
canpposa, I. Koaiymxo, Kuis 2011, p. 124.

'S Ipo koncmumyyiiiny cumyayito 6 Ykpaini: Bucnosok €sponeticokoi komicii3a demoxpamiro
uepes npaso (Beneyiancvroi xomicii) 6id 17 epydns 2010 p., http://zakon4.rada.gov.ua/laws/
show/994 a36 (1.07.2020).

16 Aidepu onosuyii 03yuuu yrvmumamym do ypsdy, https://news.vash.ua/news/polityka/
lidery-opozytsiyi-ozvuchyly-ultymatum-vladi (10.06.2020).

17 C.XomeHko, Yci cnocobu nosepruymucs do Koncmumyyii-2004, https://www.bbc.com/
ukrainian/politics/2014/01/140130 _constitution_ 2004 _sx (1.07.2020).
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posal to limit the competences of the head of state by bringing back the 2004
Constitution with amendments, as was indicated by the poll conducted on 2
February 2014 by the Ilk Kucheriv Democratic Initiative Foundation®®. Thus,
on 4 February 2014, the parties of the opposition presented a bill to the par-
liament that returned the Constitution to its 2004 form.

Consequently, the issue of reinstating the Constitution became the foun-
dation of a compromise established on 21 February 2014 between President
Yanukovych and the leaders of the three oppositional parties. This compro-
mise was made possible thanks to the mediation of the diplomatic mission of
the EU (a representative of the Russian Federation also participated in nego-
tiations). According to the Agreement on the settlement of the political cri-
sis in Ukraine, the version of the Constitution that limited the competenc-
es of the head of the state was to take effect within 48 hours from its signing.
The Verkhovna Rada was to ratify the law reinstating the 2004 Constitution,
while President Yanukovych, as he signed the agreement, committed him-
self to sign the Constitution. Next, the government was to be appointed. Un-
til September 2014 a constitutional reform was to be undertaken, and early
presidential elections were to take place by December 2014". On 21 Febru-
ary 2014, the parliament passed the law that reinstated the Constitution in its
2004 form. 386 deputies (the constitutional majority is 300 deputies), includ-
ing the ruling parties: Party of Regions (140 votes) and the Communist Party
(32 votes) voted in favor of the law reinstating some provisions of the Consti-
tution of Ukraine*. However, President Yanukovych did not keep his word,
refusing to sign the law passed by the parliament*'. He escaped to the Russian
Federation, which would paralyze the whole functioning of the Ukrainian
state with its semi-presidential system and wide competences of the president.

As a result, the Verkhovna Rada decided on a number of political solu-
tions to resolve the political crisis that was slowly leading to a collapse of the

18

Bid Matidany-mabopy do Matidany-ciui: wjo 3minuaocs?, http://www.dif.org.ua/ua/
polls/2014_polls/vid-maidanu-taboru-do-maidan.htm (25.06.2020).

¥ Yeoda npo spezyrwsanns kpusu 6 Ykpaini, https://www.pravda.com.ua/arti-
cles/2014/02/21/7015533 (7.07.2020).

20 Pada sidnosunra dito Koncmumyyii 2004 poxy, http://dt.ua/POLITICS/rada-vidnovi-
la-diyu-konstituciyi-2004-roku-137995_.html (7.07.2020).

*' 3asea M3C Yipainu uj00o suxonanus Yzo0u npo spezyrosanns kpusu 6id 21 aromozo,
https://www.kmu.gov.ua/ua/news/247060719 (7.07.2020).
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state. On 22 February 2014, the parliament passed the Law on the Verkhov-
na Rada’s Responsibility for the Situation in Ukraine, which was supposed to
bring back peace and order in the state’>. On the same day, the parliament
also passed a law which stated that to preserve constitutional order, the Verk-
hovna Rada accepted as binding the Constitution of Ukraine of 28 June 1996,
with amendments and supplementations, introduced by the Ukrainian laws
of 8 December 1996 No. 2222-1V, of 1 February 2011 No. 2952-VI and of 19
September 2013, No. 586-VII*. In this way, the Verkhovna Rada reinstated
the parliamentary-presidential republic in Ukraine. That day the Parliament
passed also the Law on the Resignation of the President of Ukraine from
his Constitutional Competences and Calling Early Presidential Elections in
Ukraine®*. This was a political decision that was founded on the provisions
of the Constitution. The solutions accepted by the Parliament allowed to ap-
point an acting president and to create a government. Therefore, the Verkhov-
na Rada resumed controllability of the state, appointing necessary institutions
of power. Nevertheless, the constitutionalists’ opinions on the conduct of the
parliament are divided. Some constitutionalists point out that in February
2014 the Verkhovna Rada did not follow the binding procedure for introduc-
ing constitutional amendments®. On the other hand, other experts in con-
stitutional law suggest that in the situation in which the collapse of the state
was imminent, there were not enough time or resources to begin the compli-
cated process of introducing amendments to the Constitution of Ukraine in
compliance with the required time frameworks and stages®.

2 ITocmanosa Bepxosnoi Padu Ykpainu Ilpo 83amms norimuunoi sidnosidasvrocmi 3a

cumyayito 8 Yipaini, “Biaomocti Bepxosroi Papu” 2014, No. 11, par. 154.

»  ITocmanosa Bepxosroi Padu Yipainu ITpo mexcm Koncmumyuyii Yepainu 6 pedaxyii 28
uepeHs 1996 poxy, i3 sminamu i 00nosHeHHIMU, BHeCeHUMU 3aKoHamU Yipainu 6id 8 epydus 2004
poxy Ne 2222-1V; gid 1 aromozo 2011 poxy Ne 2952-V1, id 19 sepecns 2013 poxy Ne S86-VII,
“Biaomocti Bepxosroi Papu” 2014, No. 11, par. 151.

** ITocmanosa Bepxosnoi Padu Ykpainu ITpo camoycynenns Ipesudenma Yxpainu 6id 6u-
KOHAHHS KOHCMUMYYiliHUX NOBHOBANEH MA NPU3HAYEHHS no3adepzosux subopis ITpesudenma
Yxpainu, “Binomocti Bepxosroi Papu” 2014, No. 11, par. 158.

»  T.Bepuenko, op.cit, p. 31; B. Koaicuuk, Bidnosaenns i Koncmumyyii Yipainu ma smina
Popmu npasAinHs SK 3aci0 noHoBAeHHS KOHCmMUmMYyitinozo 1ady, “Bicaux Koncruryniinoro
Cyay Yxpainu” 2015, No. 4, pp. 104-105.

26 C. Pisuuk, IIpo Hes'acosare numants KoHCMUmMyyiilHocmi akmis napramenmy, npu-
iinamux 8 ymosax Pegoaroyii I'idnocmi, “Bicuux Koncruryniitnoro Cyay Ykpaiuu” 2018,
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IV. Conclusions

As aresult of the presented analysis, two basic conditions of the political con-
text of the amendments to the Constitution of Ukraine in terms of the modi-
fication of the form of rule should be enumerated: 1) the ambition of the head
of the state (Kuchma, Yanukovych) to strengthen his position; 2) a political
crisis that was caused by mass political and social protest (The Orange Revo-
lution, Euromaidan). The hypothesis that the modification of the semi-presi-
dential system in Ukraine was one of the methods to resolve the political cri-
sis has been fully confirmed. At the same time, the Constitution of Ukraine
has become the object of political strife. According to the provisions of the
Constitution of Ukraine of 28 June 1996, the cooperation in the triangle of the
government — the president — the parliament was to be regulated by a num-
ber of legal acts”. However, both the parliament and the president hesitated
to normalize these relationships. This led to an instrumental treatment of the
Constitution both by the particular persons who filled the office of the pres-
ident, as well as by those who yielded power during the deep political crisis
in Ukraine and their opposition.
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