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Ambushes related to collecting patients’ consent for medical
procedures by family doctors
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A patient’s right to express consent — or lack thereof — to receive medical service is rooted primarily in the Polish Parlia-
ment’s Act on Patient’s Rights and Patient’s Rights Ombudsmen and in the Polish Parliament’s Act on the Professions of Physicians and
Dentists. Performing a treatment procedure without previously collecting valid consent is a crime, resulting in criminal prosecution as
severe as up to 2 years in prison. Collecting a patient’s consent to be subjected to medical service can be divided into four main phases:
checking if consent shall be collected under current circumstances; determining from whom it shall be collected; passing information
to the patient or other person entitled to receive it; and actual collection of consent from the person entitled to express it. Each of
these can present as a potential ambush for physicians on multiple levels. Consent forms include: contextual, oral and written; and oral
consent is quite often questioned by patients, as it is difficult to properly document the details of communication between the physi-
cian and patient during a visit. As consent for participation in a medical experiment always requires a written form preceded by passing
on relevant information to the patient; it is worth remembering that, according to some interpretations, prescribing drugs off-label
to a patent by a physician fits the broad definition of therapeutic experiment. In the context of a patient’s consent to receive medical
services, the rising need for documenting in medical files not only the patient’s final decision, but quite often also many physician-

dependent factors as subsequent steps that led the patient to reaching this decision, is noticeably rising.
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Patients’ consent to receive medical
treatment: a historical view

As recently as 50 years ago, it was not clear that a physician
needed to obtain consent to give medical treatment from a pa-
tient; even where such consent was expected, its practical ap-
plication and the understanding were very different from today.
It was the 1947 Nuremberg Code, written in response to Nazi
war atrocities, that introduced the strict rule that the patient’s
informed consent — especially in the case of research interven-
tions — was absolutely essential. This was followed in 1964 by
the Declaration of Helsinki, which accepted the proxy consent
of a relative when the patient lacked decision-making ability [1].
Ideally, the modern patient’s consent is voluntary; involves the
adequate disclosure of information, including on foreseeable
prospects and risks that may arise in the future; is communi-
cated in an appropriate way; is specific to the diagnosis or treat-
ment; and the patient or proxy is mentally capable and legally
competent under the circumstances [2]. Patients’ right not to
be subjected to unwanted medical procedures and to receive
only legal, desired medical treatments can be considered two
aspects of the basic right to make independent choices guar-
anteed to all humans in several articles of international law
and in the Constitution of Poland, in particular Articles 38-41
and 68 [3]. In recent decades, patients’ autonomy (with the pa-
tient being understood as a decision-maker acting intentionally,
in full understanding, and not being controlled by any internal
or external factors) has become a fundamental principle, and

even a hallmark, of Western medical professional ethics. The
paternalistic approach to patients has thus been widely con-
demned and seems to be in deep decline [4]. However, there
is no guarantee that someday such an attitude will not return;
constant and perpetual care is needed, especially considering
present-day media discussions of several procedures that are
clearly entirely medical in nature (with prenatal diagnostics and
abortion as the most vivid examples), which sometimes lead
to emotional outbursts and even open violent conflict with
casualties [5]. Although in recent decades, such procedures
have become easy to perform and safe enough to potentially
become widely accessible [6], approaches to them have again
begun to be based increasingly often on ideology, rather than
on medical science and human rights, including the right to au-
tonomy [7]. We say “again”, because the scientific and human-
-rights-oriented approach to the patient—physician relationship
should be considered a great and unique human achievement
of the last half century: earlier, approaches were either human-
-rights-oriented but not scientific (as in ancient Greece); neither
rights-oriented nor scientific (as in the Middle Ages in Europe);
or, more recently, scientific but not rights-oriented (as in Nazi
Germany). The environment in which modern medicine exists
depends not only on the objective laws of basic sciences of
physics, chemistry, and biology, is also shaped by human law,
overseen by politicians, many of whom are fueled by public
emotions. These factors lead to the disturbing conclusion that
medicine is currently in grave danger of being forcefully turned
from the path of development it has followed for the last few
decades, which is leading in the direction of an optimal synergy

@@@@ This is an Open Access article distributed under the terms of the Creative Commons Attribution-NonCommercial-ShareAlike 4.0 International
BY NC SA

(CC BY-NC-SA 4.0). License (http://creativecommons.org/licenses/by-nc-sa/4.0/).



J. Drobnik, J. Trnka, R. Susto ® Ambushes related to collecting patients’ consent for medical procedures by family doctors m

of pure scientific foundations that are rooted in a human-rights-
-oriented approach. Recently, the doors have begun to reopen
for medical paternalism to make a return, and also for a general
paternalistic approach to medical issues in which power is held
by various people, typically lacking medical qualifications, who
show a classic paternalistic attitude, feeling that they always
know better than the patient; they thus usurp for themselves
the right to make decisions for patients based on their own view
of what is in the patient’s best interest, even when the patients
are quite capable of making decisions for themselves [4]. It is
thus of crucial importance to observe that the main threat to
patients’ autonomy, along with their right to consent to medical
treatment and indeed even access to treatment, that is faced
by medical professionals and modern society as a whole is now
general and systemic in nature, rather than relating to one root
cause.

Basic practical obstacles associated
with patients’ consent to receive
medical treatment

The everyday practice of physicians, in the field of primary
care and elsewhere, is full of practical difficulties associated
with patients’ consent to receive medical treatment. A lack
of decision-making capacity will make it impossible for a patient
to express consent to receive medical treatment. The medical
basis for assessing this capacity is, in many countries, tradition-
ally assessed by physicians, especially primary care doctors,
though there are increasing tendencies to view capacity more
as a technical concept, presumably demanding a fully objective
form of testing, including use of psychiatric consultation and
scales [8]. Consent must be the result of an informed choice,
should uphold patients’ dignity, should promote rational deci-
sion making, and should allow patients’ self-determination [9].
Unfortunately, both everyday experience and academic studies
indicate that there is a lack of understanding among patients of
the information given to them by their physicians, undermining
patients’ ability to make decisions [10]. There are thus attempts
of various kinds to improve patients’ comprehension and reten-
tion by including approaches based on modern tools, such as
multimedia [11] although the value of audiovisual presenta-
tion tools in transmitting the information required for informed
consent remains unclear [12]. Many other problems associated
with the communication of information result from barriers to
communication, differences in culture and customs [13], subjec-
tive feelings (or even expectations) of a power asymmetry be-
tween doctors and patients, linguistic difficulties, poverty, low
education levels [14], and low health literacy in particular [15].
During medical emergencies — when patients may be in pain,
anxious, or exhausted — it is both difficult for medical staff to
communicate the appropriate information and for the patient
to properly absorb it [16]. Although it may sometimes seem that
that the longer, more complex, and more in-depth the informa-
tion shared, the better informed and satisfied the patient will
be, in practice, and especially for pre-prepared consent forms,
more concise and easier to read forms of communication are
appreciated by both patients and medical staff [17], as docu-
ments that are lengthy and use complex terminology may be
difficult for patients to understand [15]. Consent forms in the
USA are typically written at a 15"-grade reading level (typically
achieved by the third year of college), even though the aver-
age reading level in American adults is only about 8" grade and
medical authorities typically recommend that the readability
level of materials for patients should not exceed 6 grade [18].
Despite the fact that consent forms are essential for the proper
transfer of information between medical staff and patients,
their readability is often unsatisfactory; such forms also pre-
dominantly focus on the risks and benefits of the given medi-

cal treatment and fail to properly cover the risks and benefits
of alternative treatments and of no treatment [19]. A patient’s
consent to receive medical treatment also widely functions as
evidence of the patient’s expressed will, especially in legal and
formal proceedings: the widely accepted and commonly used
verbal consent is of very doubtful value in this context when ex-
pressed without the presence of witnesses and not confirmed
in written form; medical staff members are increasingly aware
of this problem [20]. Within the limits of local legal ramifica-
tions, modern technologies are increasingly often being used to
obtain consent to treatment; these include electronic or online
forms that offer dynamic content, including hyperlinked infor-
mation sources and socially sourced comments, which allow pa-
tients to augment the process of deliberating on granting con-
sent with the knowledge and experience of others [21]. In more
and more cases, obtaining informed consent is evolving towards
a self-administered electronic process using mobile technology,
including smartphones and mobile apps — although it is still un-
clear whether such consent-giving processes are capable of fully
complying with the three unquestionable tenets of informed-
ness, comprehension, and voluntariness [22].

Legal basis of patients’ consent to receive
medical treatment in Poland

A patient’s right to express consent or refusal to receive
medical treatment is based on Article 15 of the Polish parlia-
mentary Act on Patients’ Rights and the Ombudsman for Pa-
tients’ Rights [23], where not contradicted by any other act of
parliament. This Act is consistent with Article 32 of the Act on
the Professions of Physician and Dentist [24]. There are several
acts that allow for exceptions from this general rule: the excep-
tions that are most practically relevant to primary care physi-
cians concern medical procedures on drunk drivers required by
the police and proceedings in case of mentally disturbed indi-
viduals. Article 16 of the Act states that a patient’s consent, or
refusal, is expressed after the patient has acquired the appropri-
ate information as the patient is entitled. Performing a proce-
dure without having obtained valid consent, where required, is
a crime under by Article 192 of the Polish Criminal Code [25], re-
sulting in punishments of up to two years’ prison term; howev-
er, for the criminal procedure to begin, the injured party needs
to submit a complaint to the public prosecutor. Obtaining con-
sent is thus an important aspect of the medical practice of every
physician, including primary health care services. The process
can be generally divided into four phases: checking whether
consent need be obtained under the current circumstances; de-
termining from whom it should be obtained; properly informing
the patient or decision maker; and the actual obtaining of the
consent from the person entitled to express it. Each of these
stages can present a challenge to physicians.

Is the patient’s consent to receive
medical treatment required under
current circumstances?

In discussing whether consent need be obtained under
particular circumstances, it is worth mentioning two situations
that are relevant to everyday practice: a police request to take
a blood sample from a suspect and a violent psychotic patient
confronting a family doctor during a home visit.

Article 47 of the Act on Fostering Sobriety and Preventing Al-
coholism [26] states that, where there is suspicion that a crime
or offense was perpetrated while the suspect had a blood etha-
nol concentration of 0.02% w/v or higher in the breath (0.1 mg/
/dm3or more), the suspect can be medically tested for blood al-
cohol concentration; in particular, a blood sample can be taken
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by a medical professional. In practice, this happens most often
at a hospital admission room, but in case of difficulty, any medi-
cal facility will do, including primary care practices. Article 129
of the Act on Traffic [27] allows the police to request a vehicle’s
driver (or any person who could reasonably be considered to be
the vehicle’s driver) to submit to test to determine the blood
level of alcohol or other similarly acting substance. Articles 129i
and 129j of the same Act state explicitly that such blood sam-
ples can be taken against the suspect’s will, though the suspect
must be informed in advance. In practice it is important to note
that, according to Paragraph 11 of the Minister for Health’s Or-
dinance on Alcohol Concentration in the Body [28], if there is
a reasonable suspicion that taking a blood sample could cause
a threat to the life or health of the person, a physician must
decide whether the procedure will proceed.

Article 3 of the Act on Mental Health Protection [29] de-
fines a mentally disturbed person as a person who is mentally
ill, especially psychotic; mentally retarded; or exhibiting other
disturbances in mental functions that are medically classified as
mental disorders; where such a person requires medical treat-
ment or some other form of support or care to live in a family or
social environment. The same Article defines consent as agree-
ment that is expressed freely by a person who is genuinely ca-
pable of understanding the information he or she is presented
with, including the purpose of hospitalization, state of health,
proposed diagnostic and therapeutic procedures, and the fore-
seeable results executing or not executing these actions. Article
18 of the Act states that if a mentally disturbed person endan-
gers his or her own or another person’ life or health, or public
safety; or violently destroys or damage objects in their environ-
ment; or seriously disrupts or prevents from functioning an in-
stitution providing psychiatric medical treatment or social help,
it is possible for a physician to decide to use means of direct co-
ercion to be performed under the physician’s personal supervi-
sion. The forms of direct coercion available to the physician are
holding the person still by using physical force or administering
a drug against the person’s will. Paragraph 12 of the Minister
for Health’s Ordinance on the Means of Applying, Document-
ing, and Evaluating Justification of Direct Coercion [30] stipu-
lates that the use of direct coercion needs to be mentioned in
individual and common medical documentation.

Who is entitled to express consent
to receive medical treatment?

The second phase in obtaining a patient’s consent is deter-
mination of the person capable of expressing it. According to
Article 17 of the Act on Patients’ Rights and the Ombudsman
for Patients’ Rights [23], any patient older than 16 has the right
to express consent or refusal to receive medical treatment. Pa-
tient who are 18 or older, and who are not legally incapacitated,
mentally ill, or retarded, can independently express consent or
refusal. For younger patients, and for those who are fully legally
incapacitated or unable to consciously express consent or refus-
al, consent must be obtained by the physician from the patient’s
legal guardian; in the case of a diagnostic procedure, consent can
also be obtained from a person who is not a legal guardian but
who is currently acting as one in caring for the patient. However,
for patients older than 16 but not 18 years old yet, or who have
sufficient orientation and understanding despite being mentally
ill or retarded, the patient has the right to object to medical
treatment despite the legal guardian’s consent; in such cases,
a tutelary court decides. This is consistent with Article 32 of the
Act on the Professions of Physician and Dentist [24]. If the legal
guardian’s consent is needed but the guardian is unavailable,
the tutelary court again decides. However, according to Article
33 of the Act, it is permitted to perform medical examinations
or other medical service on a patient who needs urgent medi-
cal help and, because of his or her health status or age cannot

express consent while their legal guardian or person who is cur-
rently acting in this role is unavailable; the responsible decision
should then consult with some other physician, where avail-
able, on the decision to proceed with treatment, and this should
be documented in the patient’s medical record. Where there is
a threat to the patient’s health and the legal guardian’s consent
is needed, but the guardian refuses to give consent, the tutelary
court decides; however, if the threat to the patient’s health is
immediate and the delay resulting from referring the case to
the tutelary court would put the patient in danger of losing his
or her life or suffering severe bodily damage or a severe dis-
turbance to health, the physician can proceed with the medical
procedure needed to prevent such an outcome, after consulting
another physician, where possible. The physician is then obliged
to put a remark on the procedure and the justification for it into
the patient’s medical file and immediately pass the relevant in-
formation to the patient’s legal guardian, person currently act-
ing in this role, or the tutelary court, as applicable. Article 39 of
the Act allows a physician to abstain from treatment that is in-
compatible with the physician’s conscience in cases that do not
fall under the physician’s general duty (listed in Article 30 of the
Act) to provide medical assistance in cases where a delay could
result in a risk of loss of life; severe body harm, or severe health
disturbance; or in any other urgent cases. In such cases, the phy-
sician is obliged to place a relevant remark with justification into
the patient’s medical file and to give the patient directions to
find real possibilities of undergoing the refused treatment, pro-
vided by another physician or at a different medical facility; the
latter duty, together with the duty to proceed with a medical
treatment that is incompatible with the physician’s conscience
in cases of threat to patient’s life or health or in urgent cases,
was in practice lifted from Polish physicians following a verdict
of the Constitutional Tribunal [31]. This exceptional case added
another scenario to the list of situations in which a physician is
able to refuse treatment [32].

Did the consent to receive medical
treatment constitute informed consent?

The third phase in obtaining a patient’s consent is providing
the patient (or patient’s legal guardian, if applicable) with prop-
er, comprehensible information concerning the patient’s health
state, diagnosis, offered and available diagnostic and therapeu-
tic methods, the foreseeable results of their use or nonuse,
treatment results, and prognosis; each medical professional
is obliged to share information about his or her own range of
medical services, according to his or her qualifications; however,
a patient can also request not to be informed at all. Article 9 of
the Act on Patients’ Rights and the Ombudsman for Patients’
Rights [23] states further that the patient has the right to give
personal feedback to the medical professional in response to
the received information. A patient older than 16 years should
receive enough information to guarantee the proper progress
of diagnostic or therapeutic process, consistent with Article 34
of the Act on the Professions of Physician and Dentist [24]. It
is important for the physician to document that the informa-
tion has been properly provided, especially in case of drugs that
can have significant side effects, such as negatively influencing
the patient’s motor skills in traffic and work environments, or
posing a special threat for special groups of patients (such as
women of reproductive age who could become pregnant while
on drugs with potential teratogenic effect) [33]. It is in practice
very difficult to properly document the details of communica-
tion between the physician and the patient during the visit, as
it is not witnessed by any other party, cannot be recorded, and
most of the information is passed in verbal form. The physician
must thus be ready to anticipate future problems and record in
the patient’s file remarks that are as detailed as possible, with-
in reason [34].
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What forms of consent to receive medical
treatment are available?

The actual obtaining of consent or refusal can occur in vari-
ous forms, including contextual, verbal, and written. According
to Article 17 of the Act on Patients’ Rights and the Ombudsman
for Patients’ Rights [23] the contextual form of consent is ex-
pressed by the patient’s behavior clearly indicating that he or
she wishes to receive the given medical treatment, or in the case
of contextual refusal, the lack of such a desire. Verbal consent is
the most common form, but Article 18 of the Act indicates that
it is not sufficient in case of any surgical procedure or any other
diagnostic or treatment method that poses an elevated risk to
the patient; this is consistent with Article 34 of the Act on the
Professions of Physician and Dentist [24]. It is worth remember-
ing that consent obtained by physicians in verbal form can be
questioned by patients in case of trouble in the future, so it is
reasonable to record consent in a written form in the case of
any doubt as to the risk associated with the procedure in the
particular patient’s case, or even concerning the attitude of the
patient who may decide to take a frivolous lawsuit against the
medical profession [35].

Medical experiments are a field in which properly obtain-
ing the patient’s consent is of special importance. Scientific ex-
periments are typically quite safe in the formal and legal aspect
for the participating physician, as they have an established and
well-documented methodology that needs to be verified and
approved by a bioethical committee. On the other hand, thera-
peutic experiments in practice are carried out very often at al-
most every physician’s practice as, according to Article 21 of the
Act on the Professions of Physician and Dentist [24], such ex-
periments include the introduction by a physician of new or only
partially tried diagnostic, therapeutic, or prophylactic method
with the aim of producing a direct benefit to a patient’s health;
such experiment can be carried out if other medical methods
have proved to be ineffective or unsatisfactory. According to Ar-
ticle 25 of the Act, informed consent to a medical experiment
must be expressed by the patient in written form; if the patient
is incapable of writing, however, consent can be expressed ver-
bally in the presence of two witnesses and written into the med-

Source of funding: This work was funded by the authors' resources.
Conflict of interest: The authors declare no conflict of interests.

References
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Guidelines for primary care physicians

From a general point of view, it should be considered every
physician’s professional duty to foster and conserve positive at-
titudes towards patients’ independence, both within the medi-
cal professional and in society in general. It is crucial to stress
patients’ right to freely choose and access medical services, and
especially the importance for patients of being guaranteed that
any medical treatment is preceded by a valid granting of con-
sent.

In the everyday practice of primary care physicians, it is im-
portant to be aware of the demands associated with the four
phases of obtaining a patient’s valid consent to receive treat-
ment, and documenting a patient’s refusal: checking whether
consent is needed under the current circumstances; determin-
ing from whom it should be obtained; communicating informa-
tion to the patient or other person entitled to receive it; and ac-
tually obtaining the consent from the person entitled to express
it. There is noticeably increasing need to document in medical
files not only the patient’s final decision, but also the physician-
dependent factors that allow validation of the steps that led the
patient to making the decision.
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