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Abstract
This article is devoted to one of the classic functions of the legislature, which is the con-
trol function. In the first part of the elaboration the author focuses on the characteriza-
tion of such concepts as control, parliamentary control and the control function regard-
ing doctrinal level. The rest of the article deals with the specific competences by which 
the Congress of the Senate of the United States of America participates in the perfor-
mance of the parliamentary control function.
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Streszczenie

Udział drugiej izby parlamentu w realizacji funkcji kontrolnej 
na przykładzie Senatu Stanów Zjednoczonych Ameryki

Niniejszy artykuł poświęcony jest jednej z klasycznych funkcji legislatywy jaką jest funk-
cja kontrolna. W pierwszej części opracowania autor skupia się na scharakteryzowaniu 
takich pojęć jak kontrola, kontrola parlamentarna oraz funkcja kontrolna na płaszczyź-
nie doktrynalnej. Natomiast dalsza część artykułu dotyczy konkretnych kompetencji, 
za pomocą których wchodzący w skład Kongresu Senat Stanów Zjednoczonych Amery-
ki bierze udział w realizacji funkcji kontrolnej parlamentu.

*

The parliament is an institution, whose sources date back to the beginning 
of the creation of parliamentary institutions. The mentioned situation espe-
cially took place in disputes between states and the ruled. Most often, conten-
tious issues were related to financial expenses. Parliamentary control is one 
of the basic elements, by means of which one can characterize a democratic 
state ruled by law2. As H. Kelsen indicates: “The fate of modern democracy 
depends to a large extent on the systematic development of all control insti-
tutions. Democracy without control is impossible for a longer period of time, 
abandoning this self-limitation, which is the principle of legality, it is tanta-
mount to suicide of democracy”3. In modern science of constitutional law, 
parliamentary scrutiny is thought to be one of the most fundamental princi-
ples characteristic for the democratic system4.

In the 19th century, there was a significant strengthening of the importance of 
the parliamentary scrutiny function. This phenomenon was related to the par-
liament’s lack of confidence in the executive branch as well as to concepts re-
garding parliamentary democracy, which appeared at the turn of the 18th and 

2 Z. Czeszejko- Sochacki, Prawo parlamentarne w Polsce, Warsaw 1997, pp. 167–168.
3 H. Kelsen, O istocie i wartości demokracji, Warsaw 1993, pp. 98–99.
4 R. Mojak, Funkcja parlamentarnej kontroli działalności rządu, [in:] Parlament model 

konstytucyjny a praktyka ustrojowa, ed. Z. Jarosz, Warsaw 2006, p. 121.
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19th centuries5. The enormous impact of the idea of national sovereignty and 
separation of powers was of great importance in the process of shaping politi-
cal principles, which indicated the areas of relations between the legislative au-
thority and the executive branch. At the stage of searching for the principles of 
functioning of the new parliamentary system, there was a development of the 
awareness considering the need of the existence of control, which would guar-
antee respect for the extremely important principles of a democratic state6. The 
idea of parliamentary control carried out in relation to the activities of the ex-
ecutive branch was contained in the norms of mutual inhibition of the author-
ities. There are just the general principles of the parliamentary system that the 
sources of scrutiny activities (specific for modern parliaments) come from7.

The very term of “control” is a complex concept and has many meanings. 
In the semantic sense it should be understood as considering something, com-
parison of current and desired state (required state), insight, investigation, 
infiltration, exercising supervision over something or supervising someone. 
Z. Czeszejko-Sochacki indicates that a broad understanding of the concept 
of “control” requires some sort of search for the characteristics of parliamen-
tary scrutiny8. It should be noted that the concept of parliamentary scruti-
ny can be considered not only in a broad, but also in a narrow way. As an ex-
ample, L. Garlicki indicates that the narrow sense “parliamentary scrutiny” 
concerns actions taken by a parliament to gather information on the activ-
ities of entities subject to scrutiny, as well as providing parliamentary opin-
ions, views and suggestions to these entities. The author emphasizes that be-
yond the concept of the narrow sense “parliamentary scrutiny”, outside its 
scope, there are powers of parliament which remain to make some individu-
al decisions. These concern the coverage of an executive and also competenc-
es related to the enforcement of liability from entities subject to control, es-
pecially government, but also individual participants who are its members9.

5 J. Stembrowicz, Rząd w systemie parlamentarnym, Warsaw 1982, p. 207.
6 J. Marszałek-Kawa, Realizacja funkcji kontrolnej przez parlamenty narodowe, “Cywilizacja 

i Polityka” 2003, No. 1, pp. 95–112.
7 R. Mojak, op.cit., p. 122; A. Sylwestrzak, Władza czwarta – kontrolująca, “Państwo 

i Prawo” 1992, vol. 7, p. 92.
8 Z. Czeszejko-Sochacki, op.cit., p. 168.
9 L. Garlicki, Polskie prawo konstytucyjne. Zarys wykładu, Warsaw 2014, p. 237.
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L. Garlicki emphasizes that the parliamentary scrutiny should always be 
considered under these two aspects i.e. the legal and political levels. Consid-
ering activities in the field of parliamentary scrutiny in the legal sphere, it 
should be emphasized that on the side of the addressees, there will be obli-
gations, primarily procedural, such as the obligation to take a position or the 
obligation to provide information. However, considering parliament’s politi-
cal activity connects with more significant imperative effects, especially a sit-
uation in which the parliamentary majority undertakes specific actions and 
the further functioning of the government or a given minister depends on 
it. Therefore, it is necessary to distinguish between control activities that can 
only be undertaken by a majority of the chamber or a majority of commit-
tees and activities that can be undertaken independently by the opposition 
(minority) or even by a single parliamentarian10.

Z. Czeszejko-Sochacki indicates that at the doctrinal level, the term “par-
liamentary scrutiny” means “parliamentary oversight and decision-making 
process (relative influence) considering behavior of other state authorities, and 
in particular the government and administration, with direct option (the par-
liamentary majority) or/and indirect option (the opposition) the application 
of specific measures and sanctions in relation to this behavior during four 
phases: obtaining information, information processing, evaluation of infor-
mation (approval or criticism) and finally – expressing a political position or 
making a legally binding decision”11. In turn W. Stefani indicates that un-
der the term “parliamentary scrutiny” one should understand parliamentary 
oversight in relation to the government as well as in relation to administra-
tion with the direct or indirect possibility of using specific measures, as well 
as acceptance of the activities undertaken by these entities12.

B. Banaszak emphasizes that the scrutiny function of the parliament is 
connected with the Montesquieu concept of the separation of powers. The 
author indicates that a significant number of representatives of the science of 
constitutional law claims that the actions taken as a part of the control func-

10 Ibidem, pp. 237–238.
11 Z. Czeszejko-Sochacki, op.cit., p. 168.
12 W. Stefani, Formen, Verfahren und Wirkungen der parlamentarischen Kontrolle, [in:] 

Parlamentsrecht und Parlamentspraxis in der Bundesrepublik Deutschland, eds. H. Schneider, 
W. Zeh, Walter de Gruyter, Berlin–New York 1989, pp. 1328–1329.
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tion are consistent with the tasks of the parliament, which is the representa-
tive body, and also allow it to become an authority which, in democratic prac-
tice, is a counterweight to the executive power13. The mentioned actions are 
a supplement to and a consequence of the basic function of parliament, which 
is the legislative function. They also increase the importance of parliamenta-
ry opposition in a commonwealth14.

The parliamentary scrutiny function is considered one of the classic func-
tions of the legislature15. Representatives of the doctrine of constitutional law 
distinguish exercising control over the government in two perspectives, i.e. 
control in a narrower sense and control in a broader sense. The first of them – 
the control in a narrower sense involves analyzing the facts and then creating 
an assessment of the activities of the controlled body. The control in a broader 
sense means creating opinions that are forms of influence on the government, 
interpretations, conclusions, postulates. In this case, the basis is a critical as-
sessment of the government’s activities16. According to one of the definitions, 
a control function means the right to state a specific factual situation, con-
sidering the scope of activities of broadly understood public institutions and 
bodies, especially the government and its administration, as well as the right 
to compare it with the expected state. However, the doctrine of the constitu-
tional law extended this definition to include the right of the legislative au-
thority to influence on the direction of executive policy, personal squad of 
the government, as well as the manner of performing state tasks. One of the 
consequences of the negative assessment of the authority under scrutiny is, 
for example, resignation of its foster-father17.

A scrutiny, being the result of a desire to cooperate, and sometimes also 
rivalry between the legislature and the executive power, manifests itself in 
the ability of one department to influence on the competences of the other. 

13 B. Banaszak, Prawo konstytucyjne, Warsaw 2001, p. 513; J. Jarosz, Parlament jako organ 
władzy ustawodawczej, [in:] Założenia ustrojowe, struktura i funkcjonowanie parlamentu, ed. 
A. Gwiżdż, Warsaw 1997, p. 183.

14 B. Banaszak, op.cit., pp. 513–514.
15 M. Bożek, [in:] Polskie prawo konstytucyjne na tle porównawczym, ed. R.M. Małajny, 

Warsaw 2013, p. 424.
16 E. Gdulewicz, W. Orłowski, [in:] Prawo konstytucyjne, ed. W. Skrzydło, Lublin 1996, 

p. 268.
17 M. Bożek, op.cit., p. 425.
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Very often, the mentioned process is done by approving actions during one 
of the stages that make up the entire process of decision making by the au-
dit department18. The controlling function of the Senate, among others, is 
in the process of appointing federal judges and high-ranking executive offi-
cials. The Senate always is obliged to approve presidential nominations. This 
is done by implementing appropriate procedures related to “advice and con-
sent” to assume the function of a specific person. This is tantamount to un-
dertaking specific scrutiny activities19.

Secondly, the Senate performs a control function over the executive dur-
ing the process of concluding international agreements with foreign coun-
tries, or other entities in the field of international law. An essential condition 
for the entry into force of a given treaty is the cooperation of the President 
and Senate. Namely, formally it is the president who, as the head of the execu-
tive, represents the state in international relations. Moreover, his competence 
also includes signing an international agreement. The President’s signature 
is a prerequisite for binding such an agreement under US law. Nevertheless, 
it is the Senate that must ratify such an agreement (by a two-thirds majori-
ty of its members)20.

A solution has been used in Congress since 1932, primarily aimed at re-
ducing the risk of depriving the chambers of the possibility of effective influ-
ence on the implementation of laws. This procedure consists in creating au-
thorization in the act to be made (at a specific moment) binding the executive 
power of acceptance or refusal of acceptance in relation to activities based on 
the competences delegated to the executive by Congress in the mentioned Act. 
Such a solution, as R. Piotrowski indicates, significantly goes beyond control 
limits, which allows far-reaching interference with the functioning of the ad-
ministration. The essence of this procedure is that both chambers, and some-
times their committees, are entitled to veto decisions, initiatives and execu-
tive regulations, as long as this right is provided by law21.

18 P. Laidler, Podstawowe założenia systemu prezydenckiego na przykładzie USA, [in:] 
Systemy rządów w perspektywie porównawczej, ed. J. Szymanek, Warsaw 2014, p. 236.

19 Ibidem, p. 236.
20 Ibidem.
21 R. Piotrowski, Senat Stanów Zjednoczonych Ameryki. Struktura i funkcje, Warsaw 2013, 

p. 291.
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The effect of the need to reconcile the Senate’s controlling powers not in-
cluded in the US Constitution with the principle of separation of powers is the 
concept in literature called permanent vigilance over the application of the 
Act22. Its essence is that Congress is obliged to actively participate in the pro-
cess of implementing the act, because, as D.B. Truman indicates, it is a con-
tinuation, extension of the legislative process23. An important argument that 
supports treating the control function as a supplement to the legislative func-
tion is the view expressed by the Supreme Court, which stated that the inves-
tigative function of Congress “includes examining the implementation of ap-
plicable laws, as well as proposed laws and needs in this respect” and also “is 
inextricably linked to the legislative process”24.

The concept of permanent vigilance over the application of the law is re-
flected in the institution of legislative control. It was introduced in 1970 in the 
Act on the reorganization of the legislature25. This solution, according to R. 
Piotrowski, by increasing the effectiveness of control simultaneously causes 
contrary to the assumption of separation of powers, too many possibilities of 
influence of each House of Congress on the executive26. The Supreme Court 
has commented the mentioned doubts, stating that the institution “legislative 
veto” does not comply with the Constitution, because it violates not only the 
principle of bicameralism and the principle of separation of powers, but also 
a rule according to which, before the bill is turned into law, it will be present-
ed to the head of executive – the President 27. Despite the disadvantages of the 
control techniques, such as “legislative veto” and “committee veto”, they have 
not been abandoned. However, some modifications were introduced to har-
monize with the decision of the Supreme Court. Their essence was to repeal 
the challenged decisions issued by the executive through a joint resolution 
adopted by both houses of Congress, which in turn could become the subject 
of a president’s veto28. Another effect of the mentioned Supreme Court de-

22 Ibidem, p. 291.
23 D.B. Truman, The Governmental Process, New York 1953, p. 439.
24 The verdict of the Supreme Court in Case Watkins v. U.S. (1957).
25 W. Oleszek, Congressional procedures and the Policy Process, Washington 2013, p. 404.
26 R. Piotrowski, op.cit., p. 292.
27 The verdict of the Supreme Court in Case Immigration and Naturalization Service v. 

Chadha.
28 R. Piotrowski, op.cit., p. 292.



206 PRZEGLĄD PRAWA KONSTYTUCYJNEGO 2019/6

cision is granting in 1996, on the basis of the Congressional Control Act, the 
right to perform preventive control of provisions, which government agencies 
have issued, as well as participation in undertaking activities aimed at pre-
venting the introduction of such provisions into the legal system by means 
of a joint resolution of both Houses of Congress, the subject of which is the 
rejection of the challenged provisions. Pursuant to the Act, before the en-
try into force of regulations that arose in government agencies, they are sub-
ject to control exercized by both Houses of Congress. The House of Repre-
sentatives and the Senate must take a position on this matter within 60 days. 
A manifestation of the positions taken by the chambers may be a joint reso-
lution which blocks the provisions subject to control. Where such a decision 
has been taken, and the lack of a president’s veto on it, or the veto will be re-
jected, at that time, such regulations shall not enter into force. Such control 
has positive effects on the law created by government agencies. The necessity 
to submit provisions to Congress provides the Senate with controlling pow-
ers. This function is of fundamental importance, among others due to the 
fact that it materializes already at the start of the 60-day period provided for 
taking the appropriate, joint resolution of both houses of Congress. Notwith-
standing the Senate’s decision, it is not disputed that it exercises control over 
the act submitted to it by a government agency and it should be noted that 
without its control, this Act cannot become applicable law29.

The control function of the Senate may also be carried out in connection 
with the adoption of laws that set out rules for the functioning of institutions, 
agencies and government programs, their internal organization, methods of 
operation and the basis for financing their activities – authorization bill30. 
The Senate Committee on Budget Loans taking part through its committees 
in the process of adopting laws, which provide financing for executive agen-
cies, has also the ability to control their activities. The Act on the reorgani-
zation of the legislature in 1946 authorized Senate committees to carry out 
legislative control. The subject of the mentioned scrutiny considered the ac-
tivities of the government and its agencies. In turn, the purpose of this control 
is primarily to propose legal solutions as well as other types of options to re-

29 R. Piotrowski, op.cit., pp. 292–293.
30 J. P. Harris, Congressional control of administration, Washington D.C. 1964, p. 284.
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move the found deficiencies. On the basis of the mentioned Act, the commis-
sion, which competence includes matters relating to budget expenditure, was 
entitled to perform fiscal control over expenditure of government agencies. 
In contrast, the commission that deals with government issues and home af-
fairs has been given the obligation to investigate. The aim of this was to track 
down inefficiency, corruption and wastage in the federal government. Al-
ready in 1977, the audit powers of this commission have been strengthened31.

Among the controlling powers of the Senate there is also the right to set up 
a commission. The main task of the commission is to conduct investigations. 
There are situations when they become joint committees i.e. for Senate and for 
the House of Representatives. The committees deal with matters concerning 
the activities of the administration. In addition, Senate committees are enti-
tled to take control actions consisting in summoning and later interrogating 
witnesses according to the rules specified in the committee’s regulations and 
in the Article XXVI of Senate regulations32. In the literature, representatives 
of the doctrine recognize conducting of hearings as a basic technique that 
falls within the competence of the commission, as scrutiny activities33. One 
of the types of hearings held in the Senate are “Legislative Hearings”. Their 
purpose is to gather opinions on a strictly defined legislative intention. In ad-
dition, legislative hearings are the part of the entire legislative process. Anoth-
er type of the hearings conducted in the Senate are the so-called “Oversight 
Hearings”, in other words, interviews conducted in the field of control com-
petences. The main purpose of this type of interrogation is to look for opti-
mal solutions to the problems faced by the administration, in need of legis-
lative intervention. In addition, hearings in the field of control activities are 
focused around the analysis, the subject of which is the way of the govern-
ment functions, its agencies, and officials, in particular in terms of the im-
plementation of the mentioned laws by these entities. Another type of audi-
tions is “Investigative Hearing”. The main task of this type of commission is 
to get information on the situation, in which public and private individuals 
violated the law due to their behavior and their action indicates the need for 

31 R. Piotrowski, op.cit., pp. 293–294.
32 Ibidem, p. 294.
33 B. Palmer, Hearings in the U.S. Senate: A Guide for Preparation and Procedure, [in:] Senate 

of the U.S.: Committees. Rules and Procedures, eds. J.B. Catler, C.M. Rice, New York 2008, p. 31.
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a legislative remedy. Also, a different type of hearings is “Confirmation Hear-
ing” – i.e. hearings, which relate to the expression of the Senate “Counsel and 
Consent”. Those hearings shall, in particular, provide information about par-
ticular candidates. There is also a possibility to find out what are its intentions 
in terms of performing the function that is being sought. Sometimes these 
hearings also concern the Senate’s acceptance of international treaties, more-
over, they also enable control over selected aspects of foreign policy. The other 
type of hearings is the so-called “Field Hearing”, that is, those that take place 
outside the seat of the Senate. The mentioned solution allows to intensify the 
implementation of the control function. According to the Article XXVI of 
the Senate regulations, committee or subcommittee which conducts the in-
terrogation, has the right, under the penalties of perjury, to summon to ap-
pear or to hand over items. The Senate has also the right to “extort” compli-
ance with such a request, then, on a proposal from the committee it adopts 
a resolution. This resolution is the basis for submitting an offense to Congress 
to the prosecutor’s office. Nevertheless, at the request of the committee, the 
Senate has the option of adopting a resolution authorizing its legal advisor in 
order to apply to the court to decide whether the requested person is required 
to appear before the committee34.

Audit powers of the United States Congress have become one of the most 
significant and maybe even the most important functions, which implemen-
tation is carried out independently of the other authorities. One must agree 
with the opinion of A. Pułło, who indicates that it is thanks to the mentioned 
independence that can be stated that the activities carried out by the Con-
gress serve the principle of separation of powers35. However, it is not easy 
to answer the question about the effectiveness of the Senate’s actions under 
the control instruments used by that institution. This is due to many factors, 
which may include not only the complexity of the Senate’s control activities, 
but also following parliamentary practice. It can be noted that in most mod-
ern countries the position of the second chamber of parliament is definite-
ly weaker compared to the position of the first chamber. A similar situation 
applies to the implementation of the control function by the United States’ 

34 R. Piotrowski, op.cit., p. 295.
35 A. Pułło, System konstytucyjny Stanów Zjednoczonych, Warsaw 1997, p. 52.
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Senate. However, it does not mean that the scrutiny carried out by the sec-
ond parliamentary chamber will be less effective. Very often it turns out that 
despite the fact that the second chamber has less competences, all activities 
within the group of control activities are implemented not only in a substan-
tive, but also in a professional manner36.
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