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Summary

The present legal status of Transnistria neither seems to be obvious, nor distinctly determined.
Its estimation in the context of the region’s statehood has been a subject of disputes of, and di-
vides at the same time, the theorists of state, international lawyers, as well as experts in inter-
national relations and political sciences. The hereby paper is an attempt of making the analysis
of the selected issues determining Transdniester’s status, first and foremost from the perspec-
tive of the theory of state and constitutional law, but also taking into account the international
law point of view. It aims at finding an answer to the question on its legal and constitutional
status as it is seen by both the unrecognized Transnistria’s state and Moldavia. The subject of
the work contains the analysis of the elements of a state’s definition in the context of Trans-
nistria. Moreover, it comprises considerations over the right of nations to self-determination
and the problem of sovereignty as regards to the region. It also concentrates on the analysis of
Transnistria’s status based on the Moldavian legislation, as well as different possibilities and
opportunities/chances to solve the conflict lasting for almost thirty years.
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Streszczenie
Rozwazania nad prawno-ustrojowym statusem Naddniestrza

Obecny status prawny Naddniestrza nie jest jednoznaczny, a jego ocena w kontekscie
posiadania odrebnej panstwowosci stanowi przedmiot sporéw i dzieli badaczy zajmuja-
cych sie problematyka teorii panstwa, prawa miedzynarodowego, stosunkéw miedzynar-
odowych i nauk politycznych. Niniejsze opracowanie stanowi probe analizy wybranych
zagadnien determinujacych status Naddniestrza przede wszystkim z punktu widzenia
teorii panstwa i prawa konstytucyjnego, ale rowniez z uwzglednieniem perspektywy
prawa miedzynarodowego oraz ma na celu znalezienie odpowiedzi na pytanie na temat
jego statusu prawno-ustrojowego zaréwno z perspektywy nieuznawanego panstwa na-
ddniestrzanskiego, jak i Motdawii. Przedmiot opracowania stanowi analiza elementéw
definicji pafistwa w kontekécie Naddniestrza, a nadto obejmuje on rozwazania na te-
mat prawa narodéw do samostanowienia oraz problemu suwerennosci w odniesieniu
do tego regionu. Uwzglednia réwniez analize statusu regionu w oparciu o ustawodawst-
wo moldawskie, a takze rézne mozliwosci i szansy rozwiazania trwajacego od prawie
trzydziestu lat konfliktu w regionie.

L. Introductory remarks

The analysis of the problems of unrecognized states, first of all from the per-
spective of the theory of state, but also from the international law viewpoint,
brings to mind an extremely interesting case of creating an independent state
at Transnistria lands: the Prednistrovian Moldavian Republic (Mold. Peny-
6nuka Monoosenscka Hucmpsana, Rus. ITpuonecmposckas Monoaeckas Pe-
cnybnuxa, Ukr. IIpuonicmposcvka Mondascvka Pecnybnixa), colloquially
also called Transnistria. The legal status of this creature from the prospec-
tive of its separate statehood is not explicit at all. Similarly to the cases of Ab-
khazia, South Ossetia, Nagorno-Karabakh and over a dozen of other entities
over the world?, Transnistria’s status is still a matter of disputes among the-

> Inthe newest history there are known the cases of over 30 unrecognized states created

after 194S5. Among contemporary known unrecognized states there are at least over a dozen
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orists of state, international lawyers, as well as experts in international rela-
tions and political sciences’.

Hence, to be able to make any reliable conclusions in this matter, contain-
ing explicit determination of this status, if in the present international politi-
cal situation it is possible at all, it seems necessary to deeply examine numer-
ous important for it issues. Therefore, wider research demands the analysis
of the origin and development of the government and politics of Transnistria
lands, the forming of a nation on this territory, the process of establishing the
state itself (the Pridnestrovian Moldavian Republic), its constituent elements

(their number is difficult to precisely determine). They include those which have not been
recognized by any member of the UN, like e.g. Nagorno-Karabakh, Somaliland or ISIS, as
well as those which have been partly recognized by one or several states, like e.g. Northern
Cyprus (recognized only by Turkey) or Abkhazia and South Ossetia (recognized by four
states: Russia, Nicaragua, Venezuela and Nauru), or even several dozen states, like e.g. the
case of Kosovo and the Republic of China (Taiwan). All of them differ from each other by the
advanced degree of their internal organization and remain on distinct levels of development
and effectiveness of functioning, and first and foremost each of them to the diverse extent
meets or not the requirements following from the definition of a state.

3 On the problems of Transnistria’s status in various dimensions see: A. Gil, Naddnie-
strzariska Republika Moldawska jako element przestrzeni politycznej Europy Srodkowo-Wschod-
niej, Lublin 20085, passim; M. Kosienkowski, Federacja Rosyjska wobec Naddniestrza, editory
series: Analizy Instytutu Europy Srodkowo-Wschodniej, t. 21, eds. J. Ktoczowski, A. Gil, Lublin
2009, passim; idem, Naddniestrzatiska Republika Motdawska: determinanty przetrwania,
Torun 2010, passim; idem, Ukraina wobec Naddniestrza, editory series: Analizy Instytutu
Europy Srodkowo-Wschodniej, t. 27, eds. J. Kloczowski, A. Gil, Lublin 2009, passim; J. Solak,
Moldawia — republika na trzy peknigta: historyczno-spoleczny, militarny i geopolityczny wymiar
yzamrozonego konfliktu” o Naddniestrze, Torun 2009; idem, Konsekwencje zamrozonego konfliktu
o Naddniestrze dla bezpieczeistwa europejskiego, an annex to “Zeszyty Naukowe Akademii
Obrony Narodowej”, Warszawa 2010. In the Russian language literature worth reaching are:
H.B.Babuaynra, B.I. Bomenixo, IT.M. lopuukos, 'ocydapcmeennocms ITpuduecmposws: ucmo-
pus ucospemenrocmo, Beapeper 2007; Beccapabekuii sonpoc u obpasosanue Ilpudnecmposckoii
Mouadasckoii Pecnybauxu, pea. B.H. IxoBaes, Tupacnoas 1993; I.C. Bpycaaunckas, Opzanbl
3akoHodameAvHoll u ucnosHumevroti saacmu Ipudnecmposckoii Mordasckoii Pecnybauxu
Ha cospementom ymane, Mocksa 2007; A.B. AeBsitkoB, Mexdynapodno — nosumuseckue
nocaedcmeus «Ae-paxmo zocydapcmeenrnocmu> Ipudnecmposvs, “Becruuk TiomMeHCcKOro
rocypapcrBeHHoro yuusepcurera’ 2014, Ne 2; A.H. CxBo3uukos, Qenomen HenpusHanuvix
U HACMULHO NPUSHAHHBLX 20CY0ApCM6 U 0coberHocmu ux npasocybsexmuocmu, “Bectunk Ca-
Mapckoil rymaHuTapHoi akapemun. Cepust: ITpaBo” 2011, Ne 2; Qenomen ITpudnecmposus,
pea. H.B. Babuaynra, Tupacmoas 2003.
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(nation, territory, public power), its basic laws, legal order, the system of the
supreme state authorities and relations between them, home and foreign pol-
icy, international relations with other, particularly neighbouring states, the
problem of sovereignty, non-recognition by the international community, and
moreover the conflict lasting in the region, as well as political situation around
Transnistria. The matter of the citizenship, as well as the recognition of the le-
gal and administrative acts, i.e. the whole huge area of the international pri-
vate law also seem to be extremely interesting in this context. Unfortunately,
there is no. way to touch upon all the research threads in such a small work,
because each of them, without any doubts, needs to be developed.

Therefore, this paper undertakes an effort to determine the legal and con-
stitutional status of Transnistria and its subject covers the analysis of only
some of the abovementioned issues, which according to me are necessary
to shortly refer to. Among the most significant there are the following key
ones: the estimation of the conditions of creating a state, especially from the
perspective of the right of nations to self-determination and sovereignty an-
alyzed from Transnistria’s perspective. Not less essential for determining the
region’s status seems to be here the reference of Moldavia to this problem as
it is seen from its perspective, as well as the estimation of the political and
military situation from the international prospective, including the problem
of international safety in the region, both in the local and global scale, which
is connected with the lasting for almost thirty years conflict, as well as some
potential possibilities of solving it.

IL. Selected Elements and Determinants of the Legal
and Constitutional Status of Transnistria

Transnistria is a region situated in the Southern-Eastern part of Europe, to the
North from the Black Sea, at the borders between Moldavia and Ukraine. Its
territory covers a strip of land about 200 km long, with the average width of
around 12-15 km (in its narrowest point it is 6 km, while in its widest one it
is 38 km), spreading along the left (Eastern) bank of the Dniester River (ex-
cept the town Bendery, earlier called Tighina, placed on its right bank), west
to the Bug River. The region’s area is about 4163 m? and is inhabited by about
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555 thousand people. On 2 September 1990 Transinstria declared independ-
ency and undertook all the formal steps necessary to create a separate inde-
pendent state. However, in the international relations it is still recognized as
an autonomous region of a special status within the borders of the Republic
of Moldova and its independence is not recognized by the prevailing major-
ity of the international community.

The origin and evolution of the Transnistrian lands go back to the ancient
times. Through the centuries, the region has developed and shaped its multi-
cultural Transnistrian people (nation?), rather explicitly determined the terri-
tory inhabited by it, and the process of creating a state, possessing all belong-
ing to it attributes, resulted in establishing public power, as well as allowed
to determine its sovereignty, and even to some extent make it effective®.

In its origin the process of creating a Transnistrian state resembles very much
the attempts to strive for the most degree of autonomy or reaching full indepen-
dency by other regions and autonomous subjects constituting the former Sovi-
et Union®. The first free elections conducted in Moldavia in spring 1990° were
won by the nationalist Moldavian Popular Front (Rom. Frontul Popular din Mol-
dova), in consequence of which on 2 September 1990 Transnistria, being then
a part of Moldavia, during IT Extraordinary Session of the People’s Deputies of
Transnistria of all levels held in Tiraspol, declared forming the Pridnestrovian
Moldavian Soviet Socialist Republic (PMSSR) as one of the Republics consti-
tuting the USSR. On 5 November 1991, just after the split of the Soviet Union,
it was renamed into the Pridnestrovian Moldavian Republic (PMRY'.

* The origin and evolution of Transnistria is in detailed analyzed by: V. Serzhanova,

The Origin and Evolution of the Government and Politics of Transnistria Lands, [in:] Dialectica
necesitatii si libertatii in educatie, Conferinta stiintificd internationald Chiginiu 30 martie-1
aprilie 2016, eds. V. Constantinov, N.G. Pikula, J. Bartoszewski, J.M. Lukasik, K. Jagielska,
Chisindu 2016, pp. 262-277. In Polish also see: eadem, Geneza ustrojowa ziem naddniestrza-
skich, “Przeglad Prawa Konstytucyjnego” 2016, no. S (33), pp. 203-221.

> Amongthe examples it is worth mentioning: Ingushetia, Chechnya, Dagestan, North-
ern Ossetia, Kabardino-Balkaria, finally also Abkhazia, Southern Ossetia and several others.

¢ P.Hare, Who are the Moldovans?, [in:] Reconstituting the Market: the Political Economy
of Microeconomic Transformation. Competition Policy, Privatization and the Regulation of Public
Utilities in Central Europe, the Baltics, Russia, Ukraine and Moldova, eds. P. Hare, J. Batt, S. Es-
trin, Amsterdam 1999, p. 363.

7 Adeeperanalysis of the process of creating an independent Transnistrian state and its
implications is made by: V. Serzhanova, The Process of Forming the Pridnestrovian Moldavian
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Independently from lack of Transnistria’s recognition by the internation-
al community, for over of its a quarter century’s existence the Republic’s au-
thorities have attempted to rule on its territory and organize the state ac-
cording to all the principles of its correct and effective functioning. From
the point of view of the theory of state, the Pridenstrovian Moldavian Re-
public possesses all the basic elements characterizing a state, following from
its definition: people, territory and public power. In 1995 Transnistria ad-
opted its (second already) Constitution, which created a system of the su-
preme state authorities and is still in force®. It has its own Parliament, Gov-
ernment and President as the head of state, its legal system, administrative
division, as well as: flag, anthem, coat of arms, currency, army, central bank
and all the other attributes of statehood. It has also strived for achieving full
sovereignty and recognition of the international community, though with
no. obvious effects so far.

It seems worth considering, whether in this case there is any justification
for approving Transnistria’s decision on secession, if one recognizes it to be
an expression of the right of a people to self-determination’, which is one of

Republic and Its Implications, “Acta Universitatis Lucian Blaga, Jurisprudentia” 2016, no. 1,
pp- 94-106; in Polish also see: eadem, Powstanie Naddniestrzatiskiej Republiki Motdawskiej
i jego implikacje, “Studia Europejskie” 2017, no. 1, pp. 253-269.

8 Detailed deliberations on both the first Transnistrian Constitution of 1991 and its
presently binding basic law are found in the following works: V. Serzhanova, The First Consti-
tution of the Pridnestrovian Moldavian Republic of 1991, “Annales Universitatis Apulensis, Series
Jurisprudentia” 2016, no. 19, Alba Iulia 2017; eadem, The Constitution of the Pridnestrovian Mol-
davian Republic, “Przeglad Prawa Konstytucyjnego” 2016, no. 6, pp. 165-183; in English also
see: eadem, Pierwsza ustawa zasadnicza Naddniestrzarskiej Republiki Moldawskiej, “Przeglad
Sejmowy” 2016, no. 6 (137), pp. 235-243; eadem, Obowiqzujgca Konstytucja Naddniestrzariskiej
Republiki Motdawskiej z 1995 r., “Studia Prawa Publicznego” 2016, no. 4, pp. 13-32.

° The right of peoples (nations) to self-determination (or also: self-determination of
peoples/nations) is commonly comprehended as a right of peoples to freely determine their
political, social, economic and cultural status, as well as a right to establish their own states
orjoin to the states already existing. In the international law it is regarded as a jus cogens rule.
It is a result of an adopted by the United Nations interpretation of the provisions of the UN
Charter signed on 26 June 1945 (entered into force on 24 October 1945), particularlyits chapter
I ‘Purposes and Principles’, as well as Art. 55 and indirectly also chapters XI and XII. They
imply that every people, based on the respect for the principle of equal rights and fair equality
of opportunity, has a right to decide on (or choose) its sovereignty and international political
status with no. interference. And although the provisions of the Charter themselves do not
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the fundamental rules of the contemporary international law, determined
both in the United Nations Charter and the International Covenant on Civ-
il and Political Rights.

Although the Charter neither explicitly defines the concept of a nation,
nor does it determine its constitutive features, or establish any boundar-
ies between particular nations, the interpretation authoritatively adopted
by the UN and its practical application allow to distinguish three conditions,
to my mind also being very vaguely specified: 1) a requirement of the people
constituted on the basis of an ethnical criterion, 2) considerable and perma-
nent violation of human rights regarding the people who demand secession

precisely define the concept of the peoples’ self-determination, neither do they explain the
notion of ‘a people’, both doctrine and the hitherto international law output, as well as their
practical application in the last several decades seem to deliver a rather clear interpretation
of these vague notions, which in addition have intensively evolved since the Charter of the
United Nations came into force. Helpful in this scope was the resolution of General Assem-
bly of the United Nations 1514 (XV) of 14 December 1960, adopting the Declaration on the
Granting of Independence to Colonial Countries and Peoples, which in Art. 2 states: ‘All
peoples have the right to self-determination; by virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development’. The most
explicit and precise at the same time, though to a certain extent following the example of the
Declaration’s content, seems to be Art. 1 of the International Covenant on Civil and Political
Rights of 16 December 1966 (entered into force on 23 March 1967): ‘1. All peoples have the
right of self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development. 2. All peoples may, for
their own ends, freely dispose of their natural wealth and resources without prejudice to any
obligations arising out of international economic co-operation, based upon the principle of
mutual benefit, and international law. In no. case may a people be deprived of its own means
of subsistence. 3. The States Parties to the present Covenant, including those having respon-
sibility for the administration of Non-Self-Governing and Trust Territories, shall promote the
realization of the right of self-determination, and shall respect that right, in conformity with the
provisions of the Charter of the United Nations’. As a consequence of the binding force of the
Covenant as an international law act (opposite to the Declaration) and its universal character,
the interpretation of this provision does not rise any doubts and does not need any comment
either. More extendedly also see: J. Tyranowski, Integralnosé terytorialna, nienaruszalnosé granic
i samostanowienie w prawie migdzynarodowym, Warszawa-Poznan 1990, p. 189 & the following.
This problematics is exhaustively and competently analyzed, as well as the scope of the right
to self-determination from the perspective of its subject and object are deeply discussed by:
W. Zbikowski, Samostanowienie narodéw w prawie migdzynarodowym, “Zeszyt Studenckich
K6l Naukowych Wydziatu Prawa i Administracji UAM” 2015, no. 5, pp. 237-256.
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or 3) some other circumstances which unable to solve the conflict by a dif-
ferent way than secession.

From the first glance it is seen, that the first condition does not explain,
whether the ethnic criterion is identical to its homogeneity, though one can
undoubtedly assume it. In other words, whether this condition ought to be
comprehended narrowly, meaning that creating an ethnically inhomogeneous
people, nation (understood as people of a state) established on the basis of an-
other/other criterion/a (e.g. a multinational people or a people of a differen-
tiated ethnical origin, historically residing on a certain territory; a multina-
tional and multi-ethnical society integrated in a state’s people by other factors,
like lingual, psychological, religious and other; etc.) cannot meet this require-
ment. In fact, nowadays, in the area of globalization and integration, as well
as migration of people on a hitherto unprecedented scale, fulfilling the con-
dition of ethnical homogeneity of a people creating a state would be very dif-
ficult, if possible at all.

In case of Transnistria we can by no means state, that here we have a sep-
arate, ethnically homogeneous people (nation) which does not have its own
state and because of this strives for independency. The people residing Trans-
nistria is definitely multinational: about 32% of it are Moldovans and Roma-
nians, about 30% are Russians, about 29% are Ukrainians and 9% represent
other nationalities. Wishing to simplify it, we might say, that each of these na-
tionalities has its own state already. But according to me, this argument is not
convincing, especially when we take into account such cases as Kosovo, Kurds
or many others'. The problem of defining a people/nation of a state is addi-

10 The case of Kosovo shows, that possessing of one’s own state by a certain people

(nation), basing on the ethnical criterion, does not stand in the way of creating another state
for the representatives of the same ethnical (national) group. In other words, a people of the
newly established state may consist of the nation which formally possesses its separate state
already. The nation, i.e. the Kosovo people, consist of the Albanians which formally have their
own separate national state already — Albania. Nevertheless, there was established another
state for them. Therefore, Kosovo does not have its separate national or ethnical identity, but
only a state one. From this it clearly follows, that in principle the existence of a national state,
established for a given nation or ethnical group, does not stand in the way of creating another
state for it, if there are conditions and circumstances of other kind supporting this. On the other
hand however, lack of a separate state of a certain nation (which may have struggled with the
unsuccessful attempts of its establishing for centuries) is not any basis to create one at all. This
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tionally complicated by the phenomenon of people’s migration on a unique
global scale. It becomes particularly essential in the context of defining, who
really establishes this nation (people)".

The second condition cannot be observed in case of Transnistria either,
because Moldavia does not conduct and has never conducted any massive
actions aiming at violating the human rights of Transnistrian people or its
endanger'.

thesis is proved by the example of the Curds, not possessing their own separate national state,
aswell as many other nations. Here, as one can see, we have a kind of an opposite case. This, as
well as many other examples, including multinational states, though of much larger territories
and numbers of inhabitants, show that the national (ethnical) criterion, or in other words, the
principle of creating a state basing on a nation, ought to be comprehended and treated very
flexibly — in such a way, which would enable to define the concept of a people/nation of a state
not only strictly basing on the ethnical criterion, and not as a result of giving a simple respond
to the question, whether this or that nation has ‘its own’ state already or not yet.

"' Tobeable to determine this, it seems to be necessary to give definite answers to at least
the following questions: should the citizens of a given state, who temporarily or permanently
reside on the territory of another state, be counted as the people of the state of their origin
and citizenship, or the state of their residence, and the people of which state do they create?
Is possessing some citizenship and, therefore, some ethnical, national or linguistic relations
by a person, appear to be more significant and essential than his place (territory) of living,
with which he identifies the majority of his life goals (in a more durable way, or maybe only
on a certain stage of his living)? How will this state of affairs change as a result of his further
migration or his permanent flow from one country to another? And finally, how is this phe-
nomenon (situation) influenced by the fact of possessing of two or multiple citizenships, or
other residents’ rights (e.g. the right to a temporal or permanent stay)? Presently, finding the
answers to these questions seem very difficult, however, if possible at all.

2 Though such endanger was clearly observed at the end of the nineteen eighties, which
was connected with the strengthening of nationalistic tendencies not only in Transnistria, but
also in many other regions and Republics of the then falling USSR. It effected in the increasing
display of extremely anti-minority, ethnocentric and chauvinistic viewpoints, encouraging
the people being national minorities, especially of the Slavic origin (mostly Russians and
Ukrainians), as well as the Gagauz people, to leave Moldavia, and even calling to displace
them from the territory of the Republic, which were manifested by the most radical factions
ofthe nationalist Moldavian Popular Front. More detailed compare: V. Serzhanova, Powstanie
Naddniestrzatiskiej..., pp. 256-257; also eadem, The Process..., pp. 97-98. See also: W. Kymlicka,
M. Opalski, Can Liberal Pluralism Be Exported?, Oxford 2001, p. 208; A. Lieven, Chechnya:
Tombstone of Russian Power, New Haven 1999, p. 246; H. Demirdirek, The Painful Past Retold
Social Memory in Azerbaijan and Gagauzia, “Postkommunismens Antropologi”, University of
Copenhagen, 12-14.04.1996.
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And lastly, the third condition seems to be the most vague and difficult
to define. For what such a circumstance, which would unable to solve the con-
flict by a different way than secession, might be is a matter of estimation and
recognition. In consequence, there arises a question, whether secession was
the only way to solve the dispute and finish the conflict, which has not been
answered clearly and explicitly so far".

Self-determination is also connected with the concepts of independency
and sovereignty, which are characterised, among others, by such criteria, as:
an ability to exercise control over its own territory, successfully maintain in-
ternal order and external relations, including the subjects of international law,
as well as an ability to individually shape its sovereignty. Although we cannot
state that Transnistria is fully able to maintain public safety and economical
order without the interference of its informal Russian patron, as well as con-
duct international relations, who can undoubtedly respond to the question,
whether it controls its territory or not? Does it exercise it better than Molda-
via or Russia? And what about Moldavia’s ability to control its territory, es-
pecially of its autonomous region of Transnistria, and assuring the state’s ter-
ritorial integration? Although maintaining control over one’s territory and
assuring its territorial integration is undoubtedly one of the most important
principles of a state’s functioning, its practical application is often very diffi-
cult, because this matter may be, and frequently is, a very delicate and sensi-
tive issue. For, on one hand there exists a factual state which controls its own
territory, though remains unrecognized, while on the other hand this by no
means questions the matter of the other state’s recognition, in which seces-
sion took place, despite its disability to permanently control its territorial in-
tegrity presently and in the past. The above reflections also lead to one more
undoubtable conclusion: the principle of territorial integrity is contradicto-
ry to the right of the states to keep their territories in the context of the right
to self-determination, and principally even to the realization of this right™.

13 See: B. Musialowicz, Separatystyczne dgzenia Naddniestrza, Abchazji i Osetii Potudniowej

a prawo migdzynarodowe, “Bezpieczenstwo Narodowe” 2006, no. 2, pp. 98-102; M. Kosienkow-
ski, Nastepstwa wojny w Gruzji dla ,zamrozonego konfliktu” w Naddniestrzu, “Bezpieczenstwo
Narodowe” 2009, no. 9-10, p. 348.

* Seealso: A.H.Toaosuenxo, [Tpudnecmposve: npobiema pearusayui npasa Ha camoonpede-
AeHue Hapood, npoxcusarouyezo Ha meppumopuu Pecnybauxu, “Hayxau coBpemerrocts” 2014, N0 27.
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In spite of the fact, that Transistria has de facto existed as an indepen-
dent state for over 25 years so far, from the perspective of the internation-
al law its case is seen differently, as it has been shown already””. No UN
member-state recognizes the Pridenstrovian Republic’s sovereignty, in-
cluding Russia. It is recognized only by three other quasi-states, i.e. the
subjects which unilaterally declared their independency: Nagorno-Kara-
bakh, Abkhazia and South Ossetia. Transnistria maintains diplomatic
relations with them and has its posts on their territories. Because of the
fact that international law does not determine the number of states nec-
essary for the recognition of a new state organism, we can suppose that
theoretically one might be enough to start existing in this space'®. Prac-
tice shows, however, that this thesis is far too untrue, for to a large extent
it is a political decision".

As a consequence of Transnistria’s non-recognition by the international
community, it is worth referring to its status provided by the Moldavian leg-
islation. Being unrecognized by the UN, it is de iure still an Autonomous Ter-
ritorial Unit of a Special Legal Status (Mold. Unitatea teritoriald autonomd cu
statut juridic special Transnistria), colloquially also called the Left-Bank Dni-
ester (Mold. Stinga Nistrului) within the territory of the Republic of Moldo-

S An interesting and worth attention discourse on this matter is conducted by: B. Ja-

nusz-Pawletta, Separatystyczne dqzenia Naddniestrza, Abchazji i Osetii Poludniowej a prawo
migdzynarodowe, “Bezpieczenstwo Narodowe” 2006, no. 2, pp. 95-109.

16 The process of recognizing a state in international law is deeply and competently
discussed by: E. Dynia, Uznanie patistwa w prawie migdzynarodowym. Zarys problematyki,
Rzeszow 2017, passim.

7" Opposite to the recognized by no-one Nagorno-Karabakh, Abkhazia and South
Ossetia might be treated as partly recognized by the international community, because their
sovereignties have been recognized by Russia, Nicaragua, Venezuelaand Nauru (an interesting
fact is connected with the recognition of Abkhazia, for on 23 May 2011 its independence was
also recognized by Vanuatu, but on 20 May 2013 it Prime Minister announced the break of
their bilateral relations; the second similar case was of Tuvalu, which on 18 September 2011
recognized Abkhazia, but withdrew it on 31 March 2014), after all there are no. provisions in the
international law which would explicitly confirm or negate their statehood. The same statement
may principally be also referred to Transnistria. However, in the international space thisis not
true, for it is still classified as an unrecognized state. Another interesting case exemplifying
this thesis is that of Northern Cyprus, officially the Turkish Republic of Northern Cyprus,
recognized only by Turkey. However, the case of Kosovo has been treated absolutely differently.
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va'® on the basis of the Law no. 173 of 22 July 2005 on the Basic Provisions of
the Special Legal Status of the Locations of the Left Bank of the Dniester Riv-
er (Transnistria) (Mold. cu privire la prevederile de baza ale statutului jurid-
ic special al localitdtilor din stinga Nistrului (Transnistria)"®, adopted by the
Moldavian Parliament.

According to its provisions, Transnistria is an integral part of the Mol-
davian state and may decide on its own only on those matters which have
been delegated to it by this law. As the supreme authority of the represen-
tative power of autonomous Transnistria there has been stipulated the es-
tablishing of the Supreme Council. It has been empowered with some leg-
islative competences and may create laws and other local legal acts binding
on the territory of the autonomous unit. It can be elected in free, clear and
democratic elections conducted by the International Electoral Committee
on the OSCE consent, under the supervision of the Council of Europe. The
conditions of their conduction are democratization and demilitarization
of Transnistria. Then, the Council elected according to this procedure,
may adopt a constitution (statute) of Transnistria, which is to conform
with the basic law of Moldavia. It is also worth adding, that the auton-
omous status of the region determined in the above law, besides the Su-
preme Council, does not provide any separate for Transnistria system of
authorities: courts, prosecutor’s offices, security organs, etc. It should be
underlined, that these provision have never been applied so far. All the at-
tempts aiming at easing and permanently solving the conflict at the ter-
ritory of Transnistria, which have been undertaken for almost three de-
cades by the international community, including states and international
organizations, have obviously not succeeded?’.

' Ongovernment and politics of Moldavia see: R. Rajczak, System konstytucyjny Motdawii,

Warszawa 2014, passim.
1 Thelawis available in the Moldavian and Russian languages in the electronic collections
of the legal acts of the Republic of Moldova at: http://lex.justice.md (1.11.2017).
** About the efforts of the international community, undertaken by different states and
international organizations in order to solve the conflict following from the factual indepen-
dence of Transnistria, in detail see: V. Serzhanova, The Process..., pp. 102—104; also in Polish:

eadem, Powstanie Naddniestrzariskiej..., pp. 262-265.



Viktoriya Serzhanova « Reflections over the Legal and Constitutional Status 83

III. Concluding remarks

From the very beginning of the rise of the Pridnestrovian Moldavian Republic
the case of Transinstria divides the researchers of constitutional law, as well
as international law and international relations, who still dispute in the mat-
ter of explicit determining the region’s status, for its de iure status diverges
the de facto one, and is even in contradiction with it.

From the point of view of the theory of state, the Pridnestrovian Molda-
vian Republic possesses the fundamental features of statehood: people, terri-
tory and public power, derived from the definition of a modern state, as well
as all its legal and factual attributes. Its strives to reach full sovereignty and
recognition by the international community. However, from the perspective
of international law this case presents itself totally diversely. No United Na-
tions member-state recognizes its sovereignty and, as it could be seen, does
not even intend to. Transnistria maintains diplomatic relations only with sev-
eral unrecognized de facto states of a similar status.

Transnistria’s secession in 1990 did not liquidate at all the tension, which
had cumulated in this region for a long while and revived from time to time.
Because of its geographical position, peculiarity of this territory following
from the multinational character of its inhabitants and being permanent
borderland of states and nations for centuries, in its political history Trans-
nistria repeatedly became the embers of conflicts, especially between the
neighbouring states in its different historical periods. Those conflicts were
caused by the wish to maintain influences over this very small, but always
having strategic significance strip of land, being such a little point on the
map of Europe indeed. This situation has survived till today and still seems
to be current.

Despite the lapse of time, one can distinctly see the reluctance of the in-
ternational community towards the recognition of Transnistria’s indepen-
dency. While the conflict, started over a quarter of the century ago in con-
nection with the rise of independent Transnistria, still remains unsolved,
by this means deepening its division with Moldavia. The neighbouring coun-
tries, however, which formally undertake certain steps intending to finish
this conflict (Moldavia strives for the region’s reintegration, while Russia
and Ukraine - each in their own ways and by using different methods and
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impact means - fight for increasing their influences on its territory), in fact
seem to maintain the hitherto status quo, though each of them, undoubt-
edly, because of diverse reasons.

Surrender of Transnistria’s authorities and their consent to create a fed-
eration with Moldavia seem to be very much improbable. Solving the ques-
tion of Transnistria is more an interest of Moldavia, because of its pro-Eu-
ropean Union aspirations, than Transnistria itself. Equally less probable,
or even impossible seems to be the opportunity of attaching the region
to Romania.

In the view of the fact, that both Moldavia and Transnistria use finan-
cial aid coming from Russia to a wide extent, the latter still and unchang-
ingly seems to be the most important factor, on which the success of the
further negotiations intending to finish the conflict will depend. Simulta-
neously, against the aspirations of Transnistria itself, Russia does not care
about its incorporation into the Russian Federation at all, and even oppos-
es it. In this way it still contributes to the region’s destabilization, which in
fact seems to be its only goal, enabling to maintain real control not only
over the whole territory, including first and foremost Transnistria, but also
over Moldavia and Ukraine.

And here it is worth putting a rather paradoxical and at the same time
contrary question: does Transnistria really care about its independency? Af-
ter all Transnistrian authorities, as well as its political and business elites are
aware of the fact, that in this form and shape the state is not able to ensure
its sovereignty and effective functioning without the interference of Russia.
Hence are the attempts of integration with Russia, undertaken by the Trans-
nistrians. The latter, however, has absolutely different intentions in this mat-
ter. In consequence, for a long time Transnistria has been lasting in a certain
clinch, from which it is difficult to find a way out.

Therefore, as it seems at the moment, along with the laps of time the chanc-
es to unite with Moldavia will probably reduce, but paradoxically this way
potential chances for Transnistria’s recognition might increase, though pres-
ently it does not look like and is even difficult to believe in. One should not
also underestimate the influence of the conflict between Ukraine and Rus-
sia and the case of Crimea on the situation, which have undoubtedly averted
the possibility to peacefully solve the question of Transnistria for some time.
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