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ABSTRACT

The author offers an international law perspec-
tive on a specific issue of self-determination of
indigenous peoples. The article begins with the
definition of indigenous peoples, then proceeds
to self-determination in general. The last sec-
tion examines the forms of indigenous self-
determination and its meaning for indigenous
peoples. Indigenous peoples have a right to
self-determination which allows them for control
over their destiny, their livelihoods, their culture
and customs. It may be realized, most of all, in the
form of autonomy or self-governance. As such,
self-determination allows indigenous peoples to
participate in decision making in matters that
affect their rights.
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ABSTRAKT

Autorka analizuje prawo ludéw tubylczych do
samostanowienia z perspektywy prawa miedzy-
narodowego. Artykul zaczyna si¢ od wyjasnienia
definicji ludéw tubylczych jako podmiotu prawa
do samostanowienia. W kolejnej czesci analizie
poddano prawo do samostanowienia w ogdlno-
$ci, po czym wskazano formy samostanowienia
ludéw tubylezych i jego znaczenie dla tych ludéw.
Ludy tubylcze maja prawo do samostanowienia,
ktére pozwala im kontrolowa¢ ich przeznacze-
nie, spos6b zycia, kulture i zwyczaje. Mozna to
osiagna¢ przede wszystkim w formie autonomii
lub samorzgdnosci. Jako takie samostanowienie
pozwala ludom tubylczym uczestniczy¢ w podej-
mowaniu decyzji w sprawach majacych wplyw
na ich prawa.

Stowa kluczowe: ludy tubylcze, samostano-
wienie, autonomia, samorzadnos¢, prawo
miedzynarodowe
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INTRODUCTION

Globally indigenous peoples constitute about 370 million individuals which
makes about 5 percent of the world population. They live in more than 70
States (UN Resource Kit, 2008, p. 10; Symonides, 2007, p. 235). For many years,
indigenous peoples (for example the Sami in the Arctic, Aboriginal peoples in
Australia, First Nations in North America, Inuit in Greenland), their needs, rights,
cultures and identity have been interfered with but indigenous peoples have
resisted, persisted and persevered. Their situation has been slowly changing in
practice while on paper international instruments both of ‘hard law” and ‘soft law’
contain provisions ensuring respect for the rights of indigenous people such as,
inter alia, right to self-determination, to respect for their traditions and customs,
cultures and languages, to participate in decision-making on matters that would
affect their rights, land rights, to the improvement of their social and economic
position, or to maintain and develop their traditional knowledge.

In 1994, the UN General Assembly declared years 1995-2004 the Interna-
tional Decade of the World’s Indigenous Peoples (UN GA res. 48/163, 1993).
The second decade (2005-2015) was the continuation of the first one (UN Ga
res. 59/174,2004). The first decade was supposed to be crowned by the issuance
of the UN declaration on indigenous peoples but this happened only in the
middle of the second decade when in 2007 the UN Declaration on the Rights of
Indigenous Peoples was adopted. Many of the above listed rights are guaranteed in
the non-binding UN Declaration on the Rights of Indigenous Peoples (hereinafter:
UN Declaration, http://research.un.org/en/docs/ga/quick/regular/61) and legally
binding ILO Convention 169 on Indigenous and Tribal Peoples in Independent
Countries. The ILO Convention aims to protect the rights of indigenous peoples,
their way of life and their culture. Its adoption was at that time (in 1989) an
improvement compared to the previous Convention 107 of 1957 on the Protection
and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in
Independent Countries which aimed at assimilation of indigenous peoples. One
may conclude that there are quite progressive legal provisions protecting the
indigenous peoples, but unfortunately, law in books does not always transform
into law in action.

In this paper, the author will offer an international law perspective on a spe-
cific issue of self-determination of indigenous peoples. The author will examine
legal instruments that refer to self-determination of indigenous peoples, forms
that self-determination of indigenous peoples may take and its meaning for
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those peoples. The purpose of the article is to answer the research question
whether indigenous peoples have the right to the same self-determination
as other peoples or maybe there are some differences in this regard. Related
questions are: What are the expressions of the indigenous self-determination
or self-governance? The research method used is that of legal analysis of the
international law instruments pertaining to indigenous peoples as well as con-
tents analysis of the relevant literature. The structure of the article is as follows:
section 2 will concentrate on the definition of indigenous peoples which should
be a starting point when analyzing a legal right — one must know the subject of
such a right. Section 3 will focus on self-determination in general in order to
outline its scope and prepare the basis for a more concrete and detailed issue of
the forms of indigenous self-determination which will be examined in section
4.In this section, the author will also examine the legal regulations pertaining to
self-determination of indigenous peoples and autonomy. Finally, section 5 will
contain concluding remarks and answers to the research questions.

DEFINITION OF INDIGENOUS PEOPLES IN INTERNATIONAL LAW

First, it is necessary to define the term ‘indigenous peoples’ as they are the subject
of the right to self-determination. In order to determine the personal scope of
this right, one has to know who is entitled to it. The term ‘indigenous peoples’ has
been used to denote distinct peoples who have lived from time immemorial on
a certain territory (who are so called ‘first people’) and who have been pursuing
their own concept of development and attempting to maintain their identity,
languages, traditional customs, beliefs and values, their lifestyles and control
over their lands and natural resources (UN Resource Kit, 2008, p. 7). This paper
adopts the definition of indigenous peoples of José Martinez-Cobo: “Indigenous
communities, peoples and nations are those which, having a historical continuity
with pre-invasion and pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing on
those territories, or parts of them. They form at present non-dominant sectors of
society and are determined to preserve, develop and transmit to future genera-
tions their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural patterns,
social institutions and legal systems” (1986/87). The only normative definition of
indigenous peoples was formulated in the ILO Convention 169 (see: Art. 1). As
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far as indigenous peoples are concerned, it contains a more relaxed requirement
for historical continuity, since it does not mention the period before the invasion
or colonization.

It is worth pointing to the factors necessary to the concept of indigenous
peoples such as:

- “Priority in time, with respect to the occupation and use of a specific
territory;

- The voluntary perpetuation of cultural distinctiveness, which may include
the aspects of language, social organization, religion and spiritual values,
modes of production, laws and institutions;

- Self-identification, as well as recognition by other groups, or by State
authorities, as a distinct collectivity; and

- An experience of subjugation, marginalization, dispossession, exclusion
or discrimination, whether or not these conditions persist” (UN Resource
Kit, 2008, p. 8; Magnarella, 2001-2002, p. 426; Meijknecht, 2002-2003,
pp. 316-318).

Self-identification is the basic criterion for determining the indigenousness
(ILO Convention 169, Art. 1.2; American Declaration on the Rights of Indigenous
Peoples (2016), Art. 1.2; Working Paper on the Concept of Indigenous People,
1996, p. 22).

Definition of indigenous peoples is controversial, especially in Asia and
Africa. In Asia many countries do not recognize indigenous peoples (e.g., India,
China, Bangladesh, and Myanmar), and in the rest of Asia their situation is very
diverse (Kingsbury, 2008, pp. 121-122). Refusal to recognize indigenous peoples
is based on the claim that all citizens are equally indigenous but this approach is
an expression of the assimilationist attitudes of States. This in turn is a manifesta-
tion of ongoing discrimination against indigenous peoples. The legal recognition
of these peoples does not necessarily have to guarantee the observance of their
collective and individual rights as long as the law is not actually implemented
(Indigenous Peoples and ASEAN Integration, 2015, p. 44).

Hanna Schreiber classifies arguments against the recognition of indigenous
peoples raised by Asian and African states as definitional, practical and political
arguments. The first concerns a controversial reference to the times of colonialism
and invasion (the doctrine of ‘salt water’). According to this argument, imposing
on Asian or African States of the concept of indigenous peoples is ‘a new form of
colonialism’ According to practical arguments, it is very difficult or even impos-
sible to prove who was first in the territory at question. Lastly, political arguments
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are based on fears of States that recognizing certain indigenous peoples’ rights
will lead to escalation of demands - other groups will also make similar claims
(Schreiber, 2009, p. 156; Oguamanam, 2004, p. 360, 369-371).

The controversy surrounding the definition of indigenous peoples in its appli-
cation to Asia was also highlighted by the UN Special Rapporteur on the Rights
of Indigenous Peoples, James Anaya. In his report of July 31,2013, he stated that
he was aware that the vast majority of the population in Asia could be considered
indigenous. On the other hand, the Special Rapporteur noted that there were
special groups in Asia that differed from the general population which were within
the framework of indigenous peoples as that concept was construed under the
auspices of the UN. These groups are today among the most discriminated, socially
and economically marginalized and politically subordinated parts of the societies
of Asian countries in which they live. Regardless of the controversy surround-
ing the definition of indigenous peoples, political actors in Asia (e.g., ASEAN)
agree that there is a need to solve the problems of these groups and to recognize
and implement their human rights and their collective rights analogously to the
rights of indigenous peoples (Report of the Special Rapporteur...,2013,p.5,6).In
addition, according to the Special Rapporteur, the UN Declaration on the Rights of
Indigenous Peoples applies to indigenous peoples of Asia, including tribal peoples,
which are not recognized by the governments of Asian countries (Report of the
Special Rapporteur...,2013, p.6). In his monograph on indigenous peoples, James
Anaya defines these peoples as “living descendants of preinvasion inhabitants of
lands now dominated by others. Indigenous peoples, nations, or communities
are culturally distinctive groups that find themselves engulfed by settler societies
born of the forces of empire and conquest” (1996, p. 3; Report of the African
Commissions Working Group of Experts on Indigenous Populations/Communities
Submitted in Accordance with the “Resolution on the Rights of Indigenous Popula-
tions/Communities in Africa”, 2005, pp. 89-90; Operational Policy 4.10,2005, paras.
3,4; Policy on Indigenous Peoples, 1998, p. 3; MacKay, 2005, p. 72).

Among the characteristic features of indigenous peoples are those that are
common and at the same time do not limit the application of the definition only
to the Euro-American-Australian context:

1. Indigenous peoples identify themselves as indigenous and are, as such,
accepted by members of that group (self-identification at individual and
group level);

2. They have strong connection to their lands and natural resources;
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3. They maintain, at least in part, separate social, economic and political
systems;

4. They have preserved, at least in part, distinct languages, culture, beliefs
and systems of knowledge;

5. They are determined to preserve and develop their identity and distinct
social, economic, cultural and political institutions.

The requirements of historical continuity and temporal priority are consid-
ered unnecessary, but rather as additional factors for identifying/confirming the
indigenous nature of a given group (rather identifying than defining). Another
factor to consider for the identification of indigenous peoples may be, inter alia,
the recognition of the indigenous peoples in national laws (in the constitution
or other statutes) (UN Resource Kit, 2008, p. 9). Most of all, however, the basic
criterion for the identification of indigenous peoples is self-identification, hence
the voice of indigenous peoples is crucial, taking into account the specificity and
concrete circumstances of each group (UN Resource Kit, 2008, p. 9). Even on the
basis of this brief sketch, it is clear that much depends on the understanding of
the concept of indigenous peoples, and this clearly impacts the scope of the right
to self-determination, but it should be borne in mind that ILO Convention 169
applies also to tribal peoples.

THE RIGHT TO SELF-DETERMINATION IN GENERAL

The principle of self-determination is one of the fundamental principles of
international law, which has its roots in the principle of sovereignty. The common
Art. 1 of the International Covenant on Civil and Political Rights and International
Covenant on Economic, Social and Cultural Rights of 1966 states that “[a]ll peoples
have the right of self-determination. By virtue of that right they freely deter-
mine their political status and freely pursue their economic, social and cultural
development”. The principle of sovereignty implicates an obligation on the all
contracting parties to respect the right of every State to freely determine its own
political system and social, economic and cultural development. Accordingly,
force must not be used in order to deprive any State of this right or to impose
certain system by the outside actor (Tyranowski, 1997, p. 402, 405; Cassese, 2005,
p. 63). Principle of self-determination is also mentioned in Art. 1(2) of the UN
Charter. This right is accorded to nations and peoples.
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Self-determination has two aspects: internal and external. The former means
the right of a nation/people to realize its rights, interests, aspirations and sov-
ereignty within the existing State, whereas the latter refers to the right to create
a separate State (secession). Internal aspect of self-determination does not raise
controversies, but the external one is very controversial and - as a rule — does not
engage peoples without the consent of the existing State (Katdunski, 2010, p. 444).
Declaration on Principles of International Law Concerning Friendly Relations and
Co-operation Among States in Accordance with the Charter of the United Nations
of 1970 provides three forms of self-determination: establishment of a sovereign
and independent State, free association with an independent State and any other
political status freely determined by a people (http://www.un-documents.net/
a25r2625.htm).

The right to self-determination and secession are not identical, which means
that only exceptionally self-determination is realized in the form of secession
(Biatocerkiewicz, 2007, p. 154). As already mentioned, the principle of self-
determination is a fundamental principle of international law which should be
considered in the context of the whole body of international law, i.e., most of all
in the context of all the principles of international law enumerated in the UN
Charter such as prohibition of the use of force, territorial integrity or respect for
human rights (Kaldunski, 2010, p. 449). The principle of territorial integrity is of
special importance as it stands in clear opposition to self-determination in the
form of secession. Secession means separation of the part of the State territory
in order to create a new State (Crawford, 1979, pp. 247-270). It may also take the
form of separation of the part of the territory to join another State. International
law does not prohibit secession nor does it allow for a right to secession. As J.
Vidmar (2014) claims, “international law is actually neutral on the question of
unilateral secession. This means that unilateral secession is neither prohibited
nor an entitlement”. J. Crawford, who represent the majority view, states that
international law allows for secession only with the consent of the existing State
(Crawford, 2007). In general, “State practice is very reluctant to acknowledge
a right to secession, since States fear that their own territorial integrity might
be endangered by an empowerment of secessionist groups” (Marxsen, 2014),
especially those States whose territorial integrity may be threatened or breached
by the secessionist movements (inter alia Spain, Russia, China - Kownacki,
2010, pp. 100-110). In this context, one may notice that UN General Assembly
resolution 1514 (XIV) of 1960 - Declaration on the Granting of Independence to
Colonial Countries and Peoples - states that “[a]ny attempt aimed at the partial
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or total disruption of the national unity and the territorial integrity of a country
is incompatible with the purposes and principles of the Charter of the United
Nations” (para. 6). A similar provision may be found in resolution 2625 (XXV)
of 1970 (Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation Among States in Accordance with the Charter of
the United Nations). Those provisions clearly indicate that self-determination
should be realized first of all in its internal aspect, for example, in the form of
autonomy (within the existing State). For that reason some scholars claim that
in practice principle of self-determination is subordinated to the principle of
territorial integrity (Czaplinski & Wyrozumska, 2004, p. 142), hence the prefer-
ence for internal aspect of self-determination is visible. On the other hand, as L.
Antonowicz (2011, p. 48) notices, international law protects territorial integrity of
States against any outside attacks but it does not envisage the protection against
the disintegration from the inside because, as the result of the massive inside
separatist movements secession may occur and it is not expressly prohibited by
international law.

Generally, in practice self-determination may be realized in its internal form
(autonomy). However, some scholars are of the opinion that there is exception
to the requirement of consent, namely that of remedial secession (Cassese, 2005,
p- 91, 68; Separate Opinion of Judge Cangado Trindade, para. 176; Antonowicz,
2012, p. 81; Barcik & Srogosz, 2007, p. 41). This is still the minority view. Possibil-
ity of remedial secession has been endorsed by the Supreme Court of Canada in
the case of Reference re Secession of Quebec (paras. 132-133,138). It will be legal
when the population (peoples) is under the occupation, foreign domination, is
exploited or their human rights are blatantly violated, in other words, their right
to internal self-determination is not realized. Ch. Borgen explains this in the
following way: “any attempt to claim a legal secession - that is, where secession
trumps territorial integrity — must at least show that:

(1) the secessionists are a “people” (in the ethnographic sense);

(2) the state from which they are seceding seriously violates their human

rights; and

(3) there are no other effective remedies under either domestic law or inter-

national law” (Borgen, 2008).

Among the constitutive elements of the people one may list language, cus-
toms, history and religion (objective elements), and motivation to preserve their
identity (subjective element) (Dynia, 2007, p. 164), and - as evidenced above - all
of them present in the case of indigenous peoples.
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FORMS OF INDIGENOUS SELF-DETERMINATION

UN Declaration on the Rights of Indigenous Peoples is the most important, how-
ever non-binding, instrument on the rights of indigenous peoples. It affirms that
indigenous peoples “contribute to the diversity and richness of civilizations and
cultures, which constitute the common heritage of humankind” According to
the UN Declaration, indigenous peoples have a collection of rights: individual
ones that persons have as members of the group and collective ones that inhere
in the group as a whole (such as land rights) (Art. 1 of the UN Declaration). Art.
3 refers to the right of self-determination of indigenous peoples which means
the ability freely to “determine their political status and freely pursue their eco-
nomic, social and cultural development”. Art. 4 expressly recognizes the right to
autonomy or self-governance in the exercise of the right to self-determination.
Self-determination is connected to the right to autonomy or self-governance
in matters relating to internal and local affairs of indigenous peoples (Art. 4 of
the UN Declaration. Cf. Kingsbury, 1992, pp. 501-503). This formula indicates
that self-determination should be exercised first of all in the form of autonomy.
To make things even clearer, the UN Declaration contains a clause stating that
“Nothing in this Declaration may be interpreted as implying for any State, people,
group or person any right to engage in any activity or to perform any act contrary
to the Charter of the United Nations or construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independent States” (Art. 46). This
formula seems to give priority to territorial integrity of a State over the right to
secede. But still, many States fear that recognizing the right of indigenous peoples
to self-determination may lead to secession. Those fears are, however, unjustified
as most of indigenous peoples do not want to create a separate State but be able
to make free and independent decisions in their own matters (Baer, 2005, p. 257;
Okafor, 2002, pp. 41-70; Gunn, 2007, p. 58). The advisory opinion of the African
Commission on Human and Peoples’ Rights of 2007 on the UN Declaration on
the Rights of Indigenous Peoples indicates that indigenous peoples have the right
to self-determination, but this does not imply the right to unilateral secession
(2007). Here I would like to quote from the President of the Ainu (indigenous
peoples of Japan) Association Giichi Nomura who stated that: “[t]he right to self-
determination was not a threat to the national unity or the territorial integrity
of Member States. What the Ainu sought was a high level of autonomy based
on the fundamental values of «co-existence with nature» and «peace through



Agnieszka Szpak: The Right of Indigenous Peoples to Self-Determination 187

negotiation». They did not seek to create new States with which to confront
those already in existence” (Barsh, 1994, p. 41). Kenneth Deer, Mohawk and
former co-chair of the Indigenous Peoples’ Caucus, adds - indicating important
components of self-determination - that ,[a]ll our rights either flow from or are
linked to our right of self-determination. These include our right to land, our
right to natural resources, our right to our language and culture, our right to our
songs... Free, prior and informed consent’ (FPIC) also flows from the right to
self-determination” (Gunn, 2011, p. 10). Free, prior and informed consent may
be regarded as “a form of legal empowerment of indigenous peoples” (Global
Perspectives, 2013, p. 120).

Consequently, indigenous peoples have the right to “maintain and strengthen
their distinct political, legal, economic, social and cultural institutions, while
retaining their right to participate fully, if they so choose, in the political,
economic, social and cultural life of the State” (Art. 5 of the UN Declaration).
But as Erica-Irene Daes, the former Chairperson of the UN Working Group on
Indigenous Populations, stated, “there is no distinction between indigenous and
other peoples, save the indigenous people have not been able to exercise the
right to self-determination” (Baer, 2005, p. 255; Gunn, 2011, p. 11). What is also
important, the UN Declaration is not the source of the right to self-determination
of indigenous peoples, it merely recognizes rights that inhere in indigenous peo-
ples by way of their indigenous sovereignty dating back to long time before the
emergence of States and conquest. Jérémie Gilbert and Valérie Couillard (2009,
pp-30-31) point to the “pre-existing rights [that] could have had some beneficial
consequences for indigenous peoples: if their rights pre-existed the colonial legal
regime, they might also survive it”. This is exactly the kind of argument underly-
ing all the claims of indigenous peoples to their rights. Those pre-existing rights
already and still belong to indigenous peoples (doctrine of continuation) but had
been taken from them by conquest and it is high time to recognize and realize
them (Gilbert & Couillard, 2009, pp. 30-31). Nils Oskal (2001, p. 261) adds that
the customary laws of indigenous peoples to use their lands and waters are based
on long-term use, not just legal norms.

Moreover, the right to self-determination is of erga omnes character, hence the
legal nature of the UN Declaration in this case is irrelevant (Case Concerning East
Timor (Portugal v. Australia), 1995, para. 29; Wheatley, 2010, pp. 60-64; Abate
& Kronk, 2013, pp. 63-65). Moreover, despite its non-binding character, the UN
Declaration “consolidates the rights of indigenous peoples already recognized in
other human rights instruments and through the jurisprudence of international
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human rights treaty bodies” (Conservation and Indigenous Peoples’ Rights, 2016,
para. 22).

Still, from the analysis of the above mentioned provisions of the UN Declara-
tion on self-determination and autonomy, it seems that despite Arts. 1 and 2 of
the Declaration requiring from States ensuring equality and non-discrimination
of indigenous peoples, preference for internal self-determination visible in the
clause for Art. 46 contradicts this full equality with other peoples with reference
to the right to self-determination. On the other hand, as mentioned above, even
in the case of other peoples, international and national courts as well as scholars
accept the right to external self-determination in the form of secession only
exceptionally. However, external self-determination is not limited to secession. It
may also encompass participation of indigenous peoples in international confer-
ences and work of international bodies (Fitzmaurice, 2009, p. 144), for example,
in the UN Permanent Forum on Indigenous Issues (https://www.un.org/develop-
ment/desa/indigenouspeoples/unpfii-sessions-2.html), the Arctic Council where
the Sami are taking part as permanent participants (Koivurova, 2008a, p. 286;
Metcalf, 2003-2004, pp. 116-119; Poto, 2016, pp. 23-24) or very recently in the
Paris climate talks in December 2015 during the Conference of the parties to
the UN Framework Convention on Climate Change (http://www.iipfcc.org/).
Many indigenous peoples have actively participated in the UN Open-Ended
Working Group on the Declaration on the Rights of Indigenous Peoples and
in the creation of the ILO Convention 169 as well as in the Organization of
American States’ Declaration on the Rights of Indigenous Peoples. As Brenda Gunn
comments, “through their active participation in the drafting and negotiation
process, various Indigenous peoples have been able to articulate their rights in
a way that is meaningful to them” (Gunn, 2011, pp. 59-60; cf. Abate & Kronk,
2013, pp. 42-48). Another way to assert the right of self-determination in its
external (or international) dimension was and still is to negotiate and conclude
treaties (Gunn, 2011, p. 10).

One may claim that also Arts. 18-19 of the UN Declaration which refer to
participation in decision-making provide additional arguments for claims to
some form of autonomy. Art. 18 states that “Indigenous peoples have the right
to participate in decision-making in matters which would affect their rights,
through representatives chosen by themselves in accordance with their own
procedures, as well as to maintain and develop their own indigenous decision
making institutions”. Art. 19 adds that “States shall consult and cooperate in good
faith with the indigenous peoples concerned through their own representative
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institutions in order to obtain their free, prior and informed consent before
adopting and implementing legislative or administrative measures that may
affect them”. The requirement of free, prior and informed consent should be
emphasized as it is a mean that does not allow decisions to be made without the
participation of the indigenous peoples concerned. However, generally it does
not mean that indigenous peoples have a right to veto. “Participation should be
seen as a «chief strategy through which to progress towards equity for indigenous
peoples». It implies going further than mere consultation and should lead to the
concrete ownership of projects on the part of indigenous peoples” (UN Resource
Kit, 2008, p. 17). But as the Inter-American Court of Human Rights rightly
indicated in the Saramaka People v. Suriname case, there is a clear distinction
between situations in which full free, prior and informed consent is required and
situations in which mere consultation can be sufficient. The Court introduced
two tests that must be applied in order to determine these situations: first is the
‘scale’ of the project in question and the second is the ‘impact’ the project would
have on indigenous lands. Development or investment projects which are ‘large
scale’ and which would have a ‘major’ or ‘significant impact’ require not merely
consultations but also the free, prior and informed consent of the indigenous
communities affected which actually amounts to the veto right (paras. 136-137;
Heindamaki et al., 20107, pp. 253-257; Anaya & Williams, 2001, pp. 33-86).

ILO Convention 169 does not contain express rights to autonomy or any
provisions on autonomy but states in Art. 6 that “In applying the provisions
of this Convention, governments shall: (a) consult the peoples concerned,
through appropriate procedures and in particular through their representative
institutions, whenever consideration is being given to legislative or administra-
tive measures which may affect them directly; (b) establish means by which
these peoples can freely participate, to at least the same extent as other sectors
of the population, at all levels of decision-making in elective institutions and
administrative and other bodies responsible for policies and programmes which
concern them; (c) establish means for the full development of these peoples’
own institutions and initiatives, and in appropriate cases provide the resources
necessary for this purpose. 2. The consultations carried out in application of
this Convention shall be undertaken, in good faith and in a form appropriate to
the circumstances, with the objective of achieving agreement or consent to the
proposed measures”. This provision clearly refers to the right to participate in
governance which may be regarded as an aspect of self-governance. As can been
seen, it does not mention the free, prior and informed consent. Also of relevance
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for self-determination are Arts. 2,7, 8, 16 and 27 which refer to establishment of
indigenous institutions and participation in activities that affect the indigenous
interests, their culture, religion, identity, language and land rights. Right to
autonomy is expressly mentioned in Art. XXI of the American Declaration on
the Rights of Indigenous Peoples of 2016. Autonomy may be regarded as a method
of exercising the right to self-determination (Allen, 2005, p. 197).

The right to autonomy as a form of internal self-determination of indigenous
peoples may also be derived from the general human rights provisions, for
example Art. 1 (the right of peoples to self-determination) and 27 (the right of
persons belonging to ethnic, linguistic and religious minorities to enjoy their
own culture) of the International Covenant on Civil and Political Rights (ICCPR).
The Human Rights Committee interprets Art. 27 of the ICCPR as protecting the
right of indigenous peoples to preservation of their livelihood, culture, language,
traditional activities necessary for their survival and their customs (Ivan Kitok
v. Sweden, 1988; Lubicon Lake Band v. Canada, 1990; Linsman et al. v. Finland,
1992; Apirana Mahuika et al. v. New Zealand, 2000). In General Comment no.
23 (1994, para. 7) the Committee stated that “With regard to the exercise of the
cultural rights protected under article 27, the Committee observes that culture
manifests itself in many forms, including a particular way of life associated with
the use of land resources, especially in the case of indigenous peoples. That right
may include such traditional activities as fishing or hunting and the right to live
in reserves protected by law. The enjoyment of those rights may require positive
legal measures of protection and measures to ensure the effective participation
of members of minority communities in decisions which affect them”.

Timo Koivurova (2008b, p. 6) claims that initially the Human Rights Com-
mittee regarded the indigenous peoples as protected by Art. 27 of the ICCPR
but from 1999 (when the Committee adopted its Concluding Observations on
the Periodic Report of Canada) also by Art. 1. There the Committee requested
the government of Canada to report on the situation of indigenous peoples in
the next periodic report not only under Art. 27, but also Art. 1 of the ICCPR.
The Committee stated in its Concluding observations on Canada that “[t]he
Committee, while taking note of the concept of self-determination as applied
by Canada to the aboriginal peoples, regrets that no explanation was given by
the delegation concerning the elements that make up that concept, and urges the
State party to report adequately on implementation of article 1 of the Covenant
in its next periodic report” (Concluding Observations of the Human Rights
Committee on the Periodic Report of Canada, 1999, para. 7). This attitude was
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confirmed in the Apirana Mahuika et al v. New Zealand case (2000), albeit in
a more cautious manner: “The Committee observes that the Optional Protocol
provides a procedure under which individuals can claim that their individual
rights have been violated. These rights are set out in part III of the Covenant,
articles 6 to 27, inclusive. As shown by the Committee’s jurisprudence, there is
no objection to a group of individuals, who claim to be commonly affected, to
submit a communication about alleged breaches of these rights. Furthermore,
the provisions of article 1 may be relevant in the interpretation of other rights
protected by the Covenant, in particular article 27” (Apirana Mahuika et al. v.
New Zealand, 2000, para. 9.2). Still Article 1 was regarded not as an autonomous
basis of individual petition but as a factor relevant in the interpretation of Article
27. The Committee seems to be more courageous in its Concluding observations
than when considering the individual petitions. Malgosia Fitzmaurice (2013, p.
354) notices that in the Apirana Mahuika et al. the Committee for the first time
confirmed that Art. 1 of the ICCPR “may be relevant to the interpretation of
other rights protected by the Covenant, in particular article 27”. Subsequently
the Committee referred to Art. 1 of the ICCPR in its Concluding observations,
inter alia: on Denmark (2000) (para. 11), on Finland (2004) (para. 17), on Finland
(2013) (para. 16), on Sweden (2002) (para. 15), on Sweden (2009) (paras. 20-21),
and on Sweden (2016) (paras. 38-39). In the Concluding observations on Sweden
of 2002 and 2009 (paragraphs 15 and 20, respectively) as well as on Finland of
2013 (paragraph 16), the Committee emphasised the need for the implementa-
tion of the rights of the Sami by strengthening the decision-making powers of
the Sami representative institutions such as the Sami parliaments. This expressly
translates into the self-governance and self-determination of the Sami.

Timo Koivurova sums up the work of the Human Rights Committee: “In
sum, over the course of some 20 years, the HRC has gradually developed the
rights enjoyed by indigenous peoples. In the first phase, indigenous rights were
protected pursuant to the protection of minorities set out in Article 27; from
1999 onwards the Committee has regarded indigenous peoples as covered by
Article 1 as well” (Koivurova, 2008b, p. 8), which offers stronger protection.

Based on the foregoing provisions listed above, many scholars claim that
internal self-determination may be equated with local autonomy (Loukacheva,
2005, p. 5). Natalia Loukacheva (2005, p. 5) regards the right to autonomy “as
a realization of the principle of internal self-determination in the form of self-
governance if several conditions exist”. She then lists those conditions; they
include:
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- Strong will of the population (in this case the indigenous peoples) to
achieve autonomy;

— Cultural factor consisting of ethnic and cultural as well as linguistic dif-
ferences;

— Geographical and historical conditions relevant to indigenous peoples;

- Condition related to democratic participation, namely the existence of
a legislative organ elected by the local population (in this case indigenous
peoples) and existence of executive body;

- Economic sustainability or some other financial base (Loukacheva, 2005,
pp. 5-6).

As a result, as Natalia Loukacheva (2005, p. 7) indicates, “the right to auton-
omy covers elements of effective participation in power-sharing and democratic
institutions. It also extends to culture, including the ability of the minority group
to maintain its culture, language, and religion and may extend to preserving
the way of life of indigenous livelihood, including land rights and economic
structures of indigenous peoples”

Concrete examples of implementing the right to self-determination as self-
governance or a kind of autonomy are Sami parliaments in Sweden, Norway,
and Finland. Accordingly, the draft Nordic Sami Convention mentions the right
to self-determination in the preamble and Art. 3 and then it contains the whole
Chapter II on the Sami governance (including regulations of the Sami parlia-
ments and Sami organizations). Art. 3 stipulates: “As a people, the Saami has
the right of self-determination in accordance with the rules and provisions of
international law and of this Convention. In so far as it follows from these rules
and provisions, the Saami people has the right to determine its own economic,
social and cultural development and to dispose, to their own benefit, over its
own natural resources” (https://www.regjeringen.no/globalassets/upload/aid/
temadokumenter/sami/sami_samekonv_engelsk.pdf; cf. Koivurova, 2008a, p.
288; Kymlicka, 2008, pp. 21-23; although in the end W. Kymlicka claims that there
is no right to autonomy for national minorities, one must remember that the
situation of indigenous peoples is different and conclusions regarding national
minorities does not apply to indigenous peoples).

As Paul J. Magnarella indicates, “[a]utonomy does not jeopardize the territo-
rial integrity of a State. It can be structured within constitutional framework
of the State and can consist of a combination of political, economical and
cultural elements. Autonomy can involve local control over some combination
of education, religion, land use, taxation, family law, cultural institutions (e.g.,
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museums, parks, etc.) and municipal government. It does not involve control
over foreign policy, national defense, aviation, postal services, monetary policy,
etc” (Magnarella, 2001-2002, p. 440). Autonomy may be based on contemporary
indigenous political institutions, for example, the Sami Parliaments in the Nordic
States. It may also be shaped as autonomy based on some territorial arrangements
including the ancestral indigenous territories such as Comarca’s Kuna Yala in
Panama. Another form of autonomy involves regional autonomy within the
State such as Nunavut territory in Canada (Magnarella, 2001-2002, p. 442; Louk-
acheva, 2005, pp. 17-18) or the Nisga'a territory in Canada (Report of the Special
Rapporteur on the Situation of Human Rights and Fundamental Freedoms of
Indigenous People, Rodolfo Stavenhagen, 2004, para. 27; Hoffman & Robinson,
2010, pp. 387-405). Accordingly, autonomy does not have to take a territorial
form, meaning that parts of the territory are authorized to self-governance but it
may also involve the authorization of indigenous peoples to enact their own laws,
to have their own courts and use their own lands according to their customs,
traditions and present and future needs. Although in the interest and well-being
of the indigenous peoples their traditional lands should be delimited.

Prosper N. Musafiri points to three forms of autonomy: territorial autonomy;,
personal autonomy and functional autonomy. The first one envisages some form
of “regional executive institutions and elected representations of the people(s) for
the purpose of linking the political activities within the regional unit with the will
of its inhabitants. Powers transferred to an autonomous region may range from
a decentralisation in administrative matters over far-reaching self-government
with certain legislative powers, to a virtually independent administrative, leg-
islative and judicial system” (Musafiri, 2012, p. 523). The example of it is the
autonomy of Greenland recognized by Denmark.

Personal autonomy “is granted collectively to all members of a minority irre-
spective of whether they belong to a certain territorial administrative unit. This
may include an own representative legislative body, and an executive competent
for areas such as culture, language and education” (Musafiri, 2012, p. 524). The
most known such institutions are the Sami parliaments in the Nordic States:
Sweden, Norway, and Finland. All those bodies started with only advisory role
but with time they acquired more meaningful competences such as deciding
on their own priorities within the budget of the State (Norway) or full cultural
autonomy (as in Finland) (Musafiri, 2012, p. 524).

Finally, functional autonomy “pertains to the devolution of certain powers
with a view to culture, education, religious issues or media to indigenous [...]
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organisations constituted as juristic persons of private law. In contrast to per-
sonal autonomy, not all members of the indigenous people [...] are subjected to
empowered body, but only those who are members of the respective indigenous
[...] organisation” (Musafiri, 2012, p. 526).

Nuuk Conclusions and Recommendations on Indigenous Autonomy and Self-
Government of 1991 argue that autonomy is essential for indigenous peoples,
primarily because it is a fundamental condition of equality and dignity, freedom
from discrimination and full respect for the human rights of indigenous peoples
(Art. 4). Autonomy also provides benefits in the field of environmental protec-
tion and maintaining the ecological balance necessary to ensure sustainable
development (Art. 6) (Loukacheva, 2005, p. 14). Autonomy, as a form of self-
determination, in its internal dimension, and self-government enable indigenous
peoples to participate in public life and in decision-making in matters that affect
them. Implementation of the right to self-determination is crucial to the survival
of indigenous peoples and their social, political, economic and cultural develop-
ment (Loukacheva, 2005, p. 14), in other words, their human security. As Kamrul
Hossain (2012, p. 496) affirms, strengthening the idea of self-determination will
provide the indigenous peoples with greater authority in the field of human
security, hence they will be capable to provide this security on their own.

As mentioned above, realizing self-determination in the form of self-
governance and participation include creating indigenous associations, political
parties or participation in them, indigenous parliaments and other bodies, local
self-governance in the form of territorial autonomy (as in Greenland). Self-deter-
mination is closely linked to the development and central to the latter are land
rights and access and control of indigenous peoples over them (UN Resource Kit,
2008, p. 13). As pointed out in the publication on indigenous peoples prepared
under the auspices of the UN, one of the deep reasons for the marginalization of
indigenous peoples is the loss of control over their lands, territories and natural
resources. The refusal to respect their rights to sustainable management of lands
and natural resources has contributed to the further marginalization and exclu-
sion of indigenous peoples (UN Resource Kit, 2008, p. 10).

Land rights strengthen the right to self-determination, not only in the form of
territorial autonomy (Allen, 2005, p. 208). Arts. 25-26 and 28 of the UN Declara-
tion recognize the special meaning of the lands of indigenous peoples and their
spiritual relation with the land (Graver & Ulfstein, 2004, pp. 337-377; Minde,
2001, pp. 107-125). The rules related to lands and natural resources include
the recognition of the indigenous peoples’ rights to their lands and territories,
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the latter being demarcated and protected. Indigenous peoples must be able
to determine the activities that take place on their lands, especially taking into
account the impact of such activities on the environment and sacred and cultural
sites of indigenous peoples. International community as a whole and particular
States must also recognize the rights of indigenous peoples to resources that
are essential to their subsistence and development. Finally, even if States are the
owners of the sub-surface resources in indigenous lands, indigenous peoples’
free, prior and informed consent should still be required for the exploration and
exploitation of those resources and indigenous peoples should benefit from any
such activities (UN Resource Kit, 2008, p. 16). As Erica-Irene Daes indicates:
“Land is not only an economic resource for Indigenous Peoples. It is also the
peoples’ library, laboratory and university; land is the repository of all history
and scientific knowledge. All that Indigenous Peoples have been, and all that
they know about living well and humanely is embedded in their land and in the
stories associated with every feature of the land and landscape” (Daes, 2001, pp.
264-265). Lands are a source of the indigenous peoples’ survival, well being and
spiritual perseverance.

There is also a group of documents prepared and adopted by representatives
of the indigenous peoples in which they demand the implementation of their
right to self-determination. For example, in the Earth Charter adopted at the 1992
Kari-Oca conference, indigenous peoples insist on respect for their right to self-
determination (paragraph 14) and their traditional way of life (paragraph 16).
Indigenous peoples also demand respect for their right to development according
to their cultural practices and economic and ecological vitality (paragraph 62).
In very strong words, the Earth Charter states that Western concepts of develop-
ment meant the destruction of the lands of indigenous peoples. Therefore, these
peoples reject the current definition of economic development (paragraph 66).
Also in the 1996 Seattle Declaration, indigenous peoples have called for alterna-
tive models of development, demanding recognition and respect for their rights
to lands and natural resources, and to continue their practices in the field of
sustainable agriculture and management of natural resources.
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CONCLUDING REMARKS

In 2007, the UN Declaration on the Rights of Indigenous Peoples was adopted.
UN Declaration is the most important, however non-binding, instrument on
the rights of indigenous peoples. Art. 3 of the Declaration refers to the right
of self-determination of indigenous peoples which means the ability freely to
“determine their political status and freely pursue their economic, social and
cultural development”. Self-determination is connected to the right to autonomy
or self-governance in matters relating to internal and local affairs of indigenous
peoples. Many States fear that according the indigenous peoples the right to self-
determination may lead to secession. Those fears are however unjustified as most
indigenous peoples do not want to create a separate State but be able to make
free and independent decisions in their own matters. Consequently, indigenous
peoples have the right to “maintain and strengthen their distinct political, legal,
economic, social and cultural institutions, while retaining their right to partici-
pate fully, if they so choose, in the political, economic, social and cultural life of
the State” (Art. 5 of the UN Declaration). In the new millennium more and more
indigenous peoples want some form of self-governance as a form of internal
self-determination. Such arrangements give them a sense of control over their
own destiny, their livelihoods and well-being as well as their ability to preserve
and develop their culture, language, customs and traditions (Loukacheva, 2005,
p. 11). One must remember that indigenous peoples were the owners of their
land before they came in contact with the colonizers. Indigenous peoples are the
first peoples. Their right to self-determination must not be denied them.

Still, Timo Koivurova is of the opinion that all the numerous drafts, trea-
ties and declarations “have raised excessive expectations among the indigenous
peoples; after all, the drafts must be accepted by the representatives of states. The
same applies to the normative activities of the UN treaty monitoring bodies [...]
whose mandate is to interpret their respective treaties and whose interpretation
become authoritative only if states do not oppose them” (Koivurova, 2008b, p.
2). This clearly pertains to the right to self-determination. Surely the right to
self-determination was not supposed to embrace the external aspect (the right
to secession). R.L. Barsh (1994, p. 36) indicates to an approach challenging the
widespread assumption that self-determination always entails secession. He
claims that indigenous peoples’ self-determination may be realized in the form
of autonomy which may involve restructuring of existing States so that the rights,
interests and development of indigenous peoples may be preserved and protected.
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To summarize, generally indigenous peoples are entitled to self-determination
in the form of autonomy and only as a last resort to remedial secession, although
so far this has not occurred in practice. The right to a remedial secession depends
on “the degree to which the government of the State in question represents its
indigenous peoples. If the government is quite unrepresentative and oppressive,
the international community may recognize secession and independence as
a legitimate claim” (Magnarella, 2001-2002, p. 447). However, indigenous peoples
may also exercise some elements of the right to external self-determination, for
example in the form of representation in inter-state affairs and in international
relations in general (Koivurova, 2008b, p. 15). Some forms of the external partici-
pation may take the form of participation of indigenous peoples in international
conferences and UN organs such as Permanent Forum on Indigenous Issues.
One should also remember that “[t]he whole point of self-determination is not
to preserve cultural isolation, or a static way of life, but rather to ensure fair
terms of interaction, and to enable indigenous peoples to decide for themselves
when and how to borrow from other cultures” (Musafiri, 2012, pp. 505-506). This
was expressly stated in the jurisprudence of the Human Rights Committee. For
example, in the case of Linsman et al. v. Finland (1992, para. 9.3) it was stated
that: “The right to enjoy one’s culture cannot be determined in abstracto but has
to be placed in context. In this connection, the Committee observes that article
27 does not only protect traditional means of livelihood of national minorities,
as indicated in the State party’s submission. Therefore, that the authors may have
adapted their methods of reindeer herding over the years and practice it with
the help of modern technology does not prevent them from invoking article 27
of the Covenant”.

Referring to the main research question posed in the introduction on whether
indigenous peoples have the right to the same self-determination as other peo-
ples, the answer is a bit complex. The above analysis reveals an important gap
between the law in books (theory) and the law in action (practice or implementa-
tion). With reference to the theoretical dimension one may claim that all the
international universal and regional instruments recognize the right of indig-
enous peoples to self-determination in the same way as for other peoples but the
problem is with its practical implementation. Self-determination may be realized
in different forms, according to indigenous peoples’ own needs and aspirations
(Gunn, 2011, p. 11). The international instruments on the rights of indigenous
peoples devote much attention to the issue of autonomy. Self-governance and
autonomy are unfortunately rather the exception than the rule. Indigenous
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peoples still have to face problems with their recognition as such by States. As
shown, many Asian and African States do not even recognize indigenous peoples.
In the decolonization era indigenous peoples did not benefit from it and were
not entitled to establish their own States or some form of autonomy. In that
period, the doctrine of terra nullius found its continuance in the doctrine of uti
possidetis, according to which the newly formed States “inherited” the colonial
boundaries, meaning that they emerged within the boundaries of the former
colonies. This can be considered as a continuation of the colonial heritage, as
indigenous peoples were not recognized as carriers of sovereignty and statehood.
Indigenous lands became parts of modern States while simultaneously States
refused them the right to the lands they occupied before the emergence of those
States. Current international law’s role is to overcome the negative effects of
colonization and provide the indigenous peoples with fair redress (Kuppe, 2009,
p. 108).

Indigenous self-determination usually takes a more informal form - that of
autonomy or other form of self-governance, expressed, for example, by the Sami
parliaments in the Nordic States or the Greenland self-governance in Denmark.
Organs representing indigenous peoples enjoy more or less power but they are
always subordinate to the State organs. This is problematic as the idea of self-
governance and development currently implemented to a huge extent reflects
the Western or Eurocentric ways of thinking (Christie, 2007, pp. 13-29). In order
to improve the situation it is indispensable to fully recognise the indigenous
sovereignty and the pre-existing rights of indigenous peoples, especially to their
lands and natural resources that are necessary for their survival and maintenance
of their identity and culture.
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