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Abstract

The aim of this paper is to outline an analysis of the codal formulation and doctrinal in-
terpretation of the concept of electoral process in Ukraine. The author analyzes the con-
cept of electoral process, its temporal, subjective and procedural aspects. He also presents
the regulations of the Electoral Code of Ukraine on the principles of electoral process.
A properly regulated electoral process is the starting point in any democratic state for
holding free and fair elections with effective public scrutiny. In Ukraine, this is extraor-
dinarily important for a number of reasons. The provisions of the Election Code passed
in 2019 have never been applied in parliamentary or presidential elections to date, and
therefore their evaluation is possible only from a doctrinal point of view, and the views
of Ukrainian doctrine are the most significant on this issue for obvious reasons.
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Streszczenie

Pojecie procesu wyborczego w §wietle Kodeksu
wyborczego Ukrainy i doktryny ukrainskiej

Celem artykulu jest zarys analizy kodeksowego ujecia i doktrynalnej interpretacji poje-
cia procesu wyborczego w Ukrainie. Autor analizuje pojecie procesu wyborczego, jego
temporalny, podmiotowy i proceduralny aspekt. Przedstawia takze regulacje Kodeksu
Wyborczego Ukrainy dotyczace zasad procesu wyborczego. Wlasciwie uregulowany pro-
ces wyborczy jest w kazdym demokratycznym panstwie punktem wyjscia do przeprowa-
dzenia wolnych i uczciwych wyboréw przy efektywnej kontroli spotecznej. W Ukrainie
z wielu powoddw jest to nadzwyczajnie wazne. Przepisy uchwalonego w 2019 r. Kodek-
su Wyborczego nie byly jeszcze nigdy stosowane w wyborach parlamentarnych czy pre-
zydenckich wigc ich ocena mozliwa jest tylko z punktu widzenia doktrynalnego a pogla-
dy doktryny ukrainskiej sa w tej kwestii z oczywistych powoddw najbardziej znaczgce.

I. Introduction

Ju.B. Kluczkowskyj, an expert on electoral law and the main author of the
draft Electoral Code of Ukraine, points out that in Polish constitutional doc-
trine little attention is paid to the electoral process'. Indeed, the term “elec-
toral process” is not used in Polish legislation?, and it also appears relatively
rarely in legal academic studies’. If it is already used, it is defined as a broad-

' Ju.B.Kluczkowskyj, Pryncypy wyborczoho prawa: doktrynalne rozuminnia, stan ta per-

spektywy zakonodawczoji realizaciji w Ukrajini, Kyjiw 2018, p. 558.

> Butthey canbe found in the justifications oflegislative drafts, see, e.g., the justification
for the parliamentary bill on amending certain laws to increase the participation of citizens
in the process of electing, functioning and controlling certain public bodies (Sejm of the 8th
legislature, print no. 2001) or the justification for the parliamentary bill on amending the
Electoral Code and certain other laws (Sejm of the 9th legislature, print no. 2897).

3 See, e.g., A. Sokala, A. Szmyt, Polski model administracji wyborczej sukcesem demokra-
tycznej transformacji, “Przeglad Wyborczy” 2013, no. 8-9, pp. 34-41; A. Pyrzynska, Zmiany
w sqdownictwie a uczciwo$¢ procesu wyborczego https://www.batory.org.pl/wp-content/uplo-
ads/2022/10/Zmiany-w-sadownictwie-a-uczciwosc-procesu-wyborczego.pdf (25.04.2023);
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er concept than electoral law in the subjective sense, meaning “a set of legal
and extra-legal phenomena that are in a causal relationship with the holding
of elections™. It seems that it can be considered synonymous with the term
“election” understood as “a process consisting of many stages and various elec-
toral activities (...)”>. Which means that: “It includes, in addition to the vot-
ing, all procedures and activities aimed at holding elections, such as the elec-
tion campaign or the formation of election commissions™. Among the most
important activities undertaken in the electoral process by authorized enti-
ties are “registration of political parties and individual candidates, conduct-
ing the election campaign, voters going to the polls, and counting the votes™.

Unlike in Poland, in Ukraine the concept of “electoral process” is a norma-
tive concept and subject of keen interest in the doctrine. “Electoral process” is
the title of Chapter III of the Electoral Code of Ukraine of December 19, 2019%.

In accordance with the paper’s title, its aim is to outline the analysis of the
electoral code’s approach and doctrinal interpretation of the concept of elec-
toral process in Ukraine, and therefore a reference will be made primarily
to current Ukrainian law and the views of Ukrainian scholars. A thorough

Prawo wyborcze do parlamentu w wybranych paristwach europejskich, eds. S. Grabowska,
K. Sktadowski, Cracow 2006, p. 13. In journalism, the term “electoral process” is used to de-
scribe the proceedings before the court concerning the electoral disputes that arose in the
course of election campaign, see e.g.: President Komorowskiwon the electoral process with Adam
Hofman, https://www.radiopik.pl/3,28897,prezydent-komorowski-wygral-proces-wyborczy-
z-ad&s=1340&si=1340&sp=1340 (25.04.2023).

* J.Zielinski, Prawo i proces wyborczy w opiniach Komisji Weneckiej [in:] Aktualne wyzwania
prawa wyborczego, eds. M. Zubik, M. Podkowik, Warsaw 2021, p. 47. For example, activities
in cyberspace are analyzed in the context of electoral process, see J. Swigtkowska, Dziatania
prowadzone w cyberprzestrzeni jako metoda ingerencji w demokratyczny proces wyborczy [in:]
Walka informacyjna: uwarunkowania, incydenty, wyzwania, ed. H. Batorowska, Cracow 2017,
pp- 254-263.

S A.Sokala, B. Michalak, Wybory [in:] A. Sokala, B. Michalak, P. Uzigbto, Leksykon prawa
wyborczego i referendalnego oraz systeméw wyborczych, Warsaw 2013, p. 271.

¢ A.Sadowski, Spoteczna kontrola wyboréw w polskim prawie wyborczym [in:] Aktualne
wyzwania.. ., p. 302.

7 M. Maksymiuk, G. Pastuszko, Wstep [in:] Organy stojgce na strazy uczciwosci procesu
wyborczego w kontekscie zapobiegania przestepczosci, jej przyczynom i uwarunkowaniom na tle
prawnoporéwnawczym, eds. M. Maksymiuk, G. Pastuszko, Warsaw 2022, p. 7.

8 Wyborczyj kodeks Ukrajiny wid 19.12.2019 (WWR 2020, No 7, N2 8, N¢ 9, st. 48 as
amend.).
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evaluation of the Electoral Code of Ukraine from the point of view of pre-
serving the standards of the European Electoral Heritage, even at the stage
of its drafting, was made by the Venice Commission’. Those comments and
recommendations still remain valid®.

A properly regulated electoral process is the starting point in any demo-
cratic state for holding free and fair elections with effective public scrutiny.
A comparative summary of regulations on this subject would have to be made
the subject of a separate, much more extensive study.

II. Definition of the electoral process

Various definitions of the term “electoral process'” can be found in Ukraini-
an scientific literature. Among them the electoral process is understood as an
element of a separate branch of law - constitutional procedural law, i.e., a spe-
cial type of legal procedure (electoral procedural law)". There is also anoth-
er tendency - the identification of electoral process with elections in general
and also the opinion that the electoral process is “a form of holding elections,”
“the procedural and legal basis of the mechanism of popular expression™,
“the execution of the electoral procedures provided for by law by the entities
considered to be subjects of the electoral process (such procedures are, e.g.,
the advancement and registration of candidates, the formation of electoral
commissions, etc.)”"*. W.L. Fedorenko considers the electoral process to be

®  Opinion on the draft election code of the Verkhovna Rada of Ukraine — Adopted by the
Council for Democratic Elections at its 35th meeting (Venice, 16 December 2010) and by the
Venice Commission at it 85th Plenary Session (Venice, 17-18 December 2010), https://www.
venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)047-e (20.04.2023).

1 Amore detailed discussion of this topicis provided in: Adoption of the Electoral Code
as the next stage in evolution of the rules for electing people’s deputies of Ukraine, “Przeglad
Prawa Konstytucyjnego” 2020, no. 5, pp. 325-338.

"' For a comprehensive overview, see Ju.B. Kluczkovékyj, Pryncypy wyborczoho prawa:
doktrynalne..., pp. 559-5685.

2 O.V. Sowhyria, N.H Shuklina, Konstytucijne prawo Ukrajiny, Kyjiw 2019, p. 218.

B Ju.B. Kluczkowskyj, Wyborczyj proces: prawowa pryroda i subjektnyj aspekt, “Prawo
Ukrajiny” 2014, no. 7, pp. 157-166.

" Posibnyk dla dowhoterminowych sposterihacziw za pozaczerhowymy wyboramy narodnych
deputatiw Ukrajiny 2014 roku, ed. O. Sivchenko, Kyjiw 2014, p. 31.
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“the system of successive procedural stages of the organization and holding of
elections in Ukraine, regulated by the Constitution and laws™". Ju.B. Klucz-
kowskyj considers the electoral process to be “a non-jurisdictional legal pro-
cess that is determined by the deliberate activity of relevant subjects, practi-
cally realizing in it their own rights, interests or powers inherent in electoral
legal relations™. The Higher Administrative Court of Ukraine defined the
term as “carrying out the electoral process by the subjects concerning the
preparation and holding of relevant elections within the time limits provid-
ed by the legislation””. In turn, the authors of one of the commentaries to the
Election Code of Ukraine believe that “according to established tradition, the
electoral process as a legal phenomenon is understood as the activity, regu-
lated by the Constitution and other laws (including the Election Code), of au-
thorized bodies and citizens of Ukraine, which is directed to the formation
of a constitutionally defined composition of the bodies of state power and lo-
cal self-government™.

The statutory definition of electoral process is contained in Art. 20 of the
Electoral Code of Ukraine. According to its wording: “The electoral process
is the implementation within the period of time specified by this Code by the
entities indicated in Art. 22 of the Code of electoral procedures related to the
preparation and holding of relevant elections, determination and official an-
nouncement (official publication) of their results (...).” This definition cov-
ers three aspects of electoral process: temporal, subjective and procedural®.

III. Temporal aspect of the electoral process

The doctrine of Ukrainian electoral law emphasizes that the temporal aspect
of electoral process, compared to other legal processes, is particularly impor-

15

W.L. Fedorenko, Konstytucijne prawo Ukrajiny: pidrucznyk, Kyjiw 2016, p. 302.
Ju.B. Kluczkowskyj, Wyborczyj proces: prawowa. .., p. 166.

7 Ibidem.

8 O.Ju. Drozd et al., Vyborchyi kodeks Ukrajiny. Naukowo-praktycznyj komentar, Kyiv
2020, p. 26.

1 See: Wyborczyj Kodeks Ukrajiny, Knyha persza. «Zahalna czastyna» (w redakciji stanom
na 1 zowtnia 2021 roku), naukowo -praktycznyj komentar, ed. Yu.B. Kluczkowskoho, Kyjiw
2021, p. 162.

16
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tant due to the unique role of elections as a form of expression of the peo-
ple’s will. The period in which the electoral process takes place is character-
ized by a specific state of the country. It is a time of special political tension
involving the entire society™.

The Election Code separately for each election type sets deadlines for the
start of electoral process. According to Art. 78, the electoral process for ordi-
nary elections of the President of Ukraine begins ninety days before voting day.
The Central Election Commission announces it, making its decision no later
than ninety-one days before voting day. Elections are held on the last Sunday
of March of the fifth year of the presidential term and the Verkhovna Rada
of Ukraine orders them no later than one hundred days before election day.

The electoral process for ordinary elections of deputies to the Verkhovna
Rada begins sixty days before voting day. The Central Election Commission
shall announce its commencement no later than sixty-one days before the day
of voting, which shall be held on the last Sunday in October of the fifth year
of the term of the Verkhovna Rada of Ukraine (Art. 136 of the Code). Ordi-
nary elections are held in relation to the expiration of constitutional term of
the Verkhovna Rada of Ukraine and do not require a separate decision to or-
der them (Art. 135 of the Code).

In the case of local elections, whether ordinary or extraordinary, the elec-
tion process begins fifty days before the election day. In turn, elections are or-
dered: ordinary elections - no later than ninety days before the day of hold-
ing, and extraordinary elections — no later than sixty days before the day of
holding (Art. 195).

It is clear from the cited provisions that although the moment of com-
mencement of the electoral process is related to the act of ordering elections
(if such an act is provided for), it takes place after the adoption of this act.
Thus, the ordering of elections takes place outside the period of electoral pro-
cess, and therefore it is not a stage?'.

The completion of electoral process occurs with the official announcement
of election or re-election results®.

" Ju.B.Kluczkowskyj, Wyborczyj proces: temporalnyj aspekt, “Tly6aiune npaso” 2014, no.
4, pp. S-14.

*' Ibidem. Otherwise: V. Fedorenko, Konstytucijne prawo..., p. 303.

> Ju.B. Kluczkowskyj, Wyborczyj proces: temporalnyj..., pp. S-14.
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Ukrainian literature emphasizes that the electoral process is not linear-
ly ordered (when all procedures are arranged in a clear sequence, the end of
one procedure marks the beginning of the next). Some stages of the elector-
al process run in parallel®.

IV. Subjective aspect of the electoral process

According to Art. 22 (1) of the Election Code, the subjects of electoral pro-
cess are:

1. voter, who is entitled to vote in a specific election;

2. electoral commission authorized to prepare and conduct specific elec-
tions;

3. party (party organization) that has registered candidates for a specif-
ic election;

4. candidate registered to participate in the elections in question in ac-
cordance with the procedure set forth in the Code;

5. official observer of a candidate or party (party organization) — the sub-
ject of a given electoral process or a public organization registered in
accordance with the procedure set forth in the Code.

The list is enumerative®.

Subjectivity in the electoral process means “full participation in the legal
relations that arise on the occasion of a given election, the possibility of ac-
quiring certain rights (derived from the basic electoral rights), the existence
of obligations, as well as legally protected interests in a given electoral pro-
cess, the ability to act on own initiative in the performance of activities in
electoral procedures, as well as to protect own rights and legitimate interests,
and bear appropriate (taking into account the electoral-procedural status) re-
sponsibility for crimes committed®.

There is no unity of opinion in the doctrine as to whether the concept of
“subjects of electoral process” is the same as the concept of “subjects of elec-

» Ibidem.
** O.Ju.Drozd etal,, op.cit., p. 28.
» Wyborczyj Kodeks Ukrajiny, Knyha. .., pp. 173-182.
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toral law”?°. However, most researchers differentiate them?. Only subjects
with “subjective electoral rights,” i.e. active, passive and possibly, sometimes
distinguished, nominative electoral rights, i.e. the right to propose candidates
during elections, are considered “subjects of electoral law”?.

In addition to the term “subjects of electoral process”, the term “partici-
pants in the electoral process” is also used, which includes entities that support
the realization of electoral rights of the subjects in electoral process by per-
forming functions and duties provided by law®. These can include state and
local government bodies and the mass media. They carry out their general,
not only election-related, duties and tasks during elections.

The political party is a subject of electoral law only if it submits candi-
dates in a given election. It then obtains statutorily guaranteed rights in the
electoral process that serve to bring about the election of the candidate(s) it
submits®. Unlike a political party, which becomes a subject of electoral law
when it nominates candidates, the candidate himself becomes one only when
he is registered®’.

An official election observer, despite the fact that he or she may be nomi-
nated by a political party or candidate, is an independent subject of the elec-
toral process equipped with his or her own (independent of the subject of their
nomination) electoral powers.

Ukrainian election legislation defines three categories of official observ-
ers: observers of candidates and parties who are subjects of the electoral pro-
cess, observers of civic organizations, and official observers of foreign states
and international organizations. The status of observers belonging to these
different categories is quite different®. In particular, international observers
do not have the status of subjects of the electoral law*. The condition for ob-
taining the status of an official observer as a subject of the electoral process

¢ OJu. Drozd etal., op.cit., p. 29.

7 Ju.B. Kluczkowskyj, Wyborczyj proces: prawowa pryroda. .., pp. 157-166.

* Ju.B.Kluczkowskyj, Tres¢i podmioty praw wyborczych w prawie konstytucyjnym, “Studia
Wyborcze” 2014, v. 17, p. 57.

»¥ O.V. Sowhyria, N.H Shuklina, op.cit., p. 218.

3 Ju.B. Kluczkowskyj, Wyborczyj proces: prawowa pryroda. .., p. 166.

' Wyborczyj Kodeks Ukrajiny, Knyha. .., p. 178.

3 Ju.B. Kluczkowskyj, Wyborczyj proces: prawowa pryroda. .., pp. 157-166.

3 Wyborczyj Kodeks Ukrajiny, Knyha. .., p. 179.
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is his registration by the competent election commission (Art. 60, 112, 167,
239 of the Code).

V. Procedural aspect of the electoral process

The normatively established order of performance in the electoral process of
a specific action by an authorized entity is called an election procedure. All
election procedures constitute the procedural aspect of the electoral process®.
More precisely, the procedural aspect of the electoral process consists in the
fact that the actions of subjects involved in the electoral process take place in
accordance with normatively determined procedures, which collectively con-
stitute the legal model (legal algorithm) of these actions®.

The electoral process is carried out in practice primarily as a system of suc-
cessive organizational and electoral stages®®.

The structure of electoral process of different bodies differs (see Art. 79,
137,196 of the Code) but it is possible to distinguish the basic stages of organ-
izing and holding elections common to all elected bodies. There is no consen-
sus in Ukrainian Doctrine on such a list of the main electoral process stag-
es. The most common view is that no enumeration of the electoral process
stages can be definitive and will be subject to change. Different authors pro-
vide different catalogs of electoral process stages. Ju.B. Kluczkowskyj points
to the following as the most frequently mentioned: formation of the territori-
al basis for elections (districts and precincts); formation of election adminis-
tration bodies (district and regional election commissions); compilation and
verification of voter registers; nomination (advancement and registration)
of candidates; election campaign; voting; counting of votes and determina-
tion of election results””. O.V. Sowhyria and N.H Shuklina authors of one of
the constitutional law textbooks, on the other hand, list the following stag-
es: nomination of candidates; appointment of electoral commissions (except

3 Ju.B. Kluczkowskyj, Wyborczyj proces: procedurnyj aspekt, “Ily6aiune npaso” 2014,
no. 3, pp. 9-20.

3% Ibidem.

3¢ Ibidem.

37 Ibidem.
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for the Central Election Commission); registration of candidates; conducting
the election campaign; establishment of voting precincts; compilation of vot-
er registers; voting; counting of votes; and determination of election results.
The optional election process stages are re-voting; counting the votes in the
re-vote; determining the re-vote results®.

VI. Principles of the electoral process

The Electoral Code of Ukraine, in Art. 21, enumerates seven basic principles
of the electoral process: 1) guaranteeing the fulfillment of citizens’ elector-
al rights as set forth in the Constitution of Ukraine and the Election Code;
2) observance of the basic principles of electoral law as set forth in the Con-
stitution of Ukraine and the Election Code; 3) legality and prohibition of un-
lawful interference by anyone in the electoral process; 4) political pluralism
and multipartyism; 5) openness and openness of the electoral process, all its
procedures taking into account the limitations, established by law, due in-
formation of voters and other entities about the electoral process; 6) freedom
of electoral campaigning, equal access of all candidates and the entities put-
ting them forward in the respective elections to the mass media regardless
of the form of their ownership, with the exception of mass media the found-
ers of which are parties (party organizations); 7) impartiality of the executive
authorities, autonomous authorities of the Republic of Crimea, bodies of lo-
cal self-government, enterprises, institutions and organizations, their heads,
other official persons and functionaries in relation to candidates and parties.

VII. Conclusions

Ukraine is currently facing a dilemma with regards to holding the upcom-
ing parliamentary and presidential elections. On the one hand, holding them
under conditions of ongoing war would not only be organizationally diffi-
cult but also questionable from the point of view of maintaining democrat-
ic standards. On the other hand, the question of whether the development of

3% See: O.V. Sowhyria, N.H Shuklina, op.cit., p. 219.
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democratic institutions in Ukraine can continue without holding elections
under the constraints of war and martial law must be answered. There are
many indications that with the enactment of the Election Code, the process
of normative formation of the electoral process in Ukraine has not yet end-
ed. The war could not fail to affect the political changes taking place in the
country. The described regulations provide the basis for holding free and fair
elections, but this also depends on many other factors, the analysis of which
exceeds the scope of this paper.
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