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Decision of constitutional control authorities
as a source of formation of a law case in the
continental Europe countries:
rather-legal analysis

Prior to analyzing the process of the law case formation in the practice of the
Constitutional Court of Ukraine it is necessary to define a place of this institu-
tion in the system of agencies of State power, taking into account the principle
of checks and balances as well as considering the exclusive unique character
of the institution of constitutional justice.

Notwithstanding the increased attention of the scholars to this problem,
anyway, it requires clarification of a set of questions. One of them reduces
itself to the question whether a revision or transformation of the status and
functions of the Constitutional Court is necessary under the conditions of
democratic transit. Neither in the professional environment of theorists and
practitioners of law, nor among politicians, in society as a whole there are no
definite answers to this question. We believe that such a change of the status
is not just necessary, but it is unavoidable and it shall take place towards the
expansion of a subject of the competence of the Constitutional Court. We
consider that the powers of a single agency of the constitutional jurisdiction
shall not be limited only to the establishment of constitutionality of legal acts
of the highest agencies of State power, and it is necessary to expand them by
means of control of both legitimacy of acts and acts of the public authorities.

It is difficult to imagine the modern legal and political system of the coun-
tries of the western democracy without such an important component as
agencies for constitutional control, among which, first, there are all constitu-
tional courts as well as other courts of justice having jurisdiction thereof (the
Constitutional Council of France or the Constitutional Tribunal of the Repub-
lic of Poland). For the first time ever in Europe the constitutional court as an
agency for constitutional control was integrated into the judicial law system
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in Austria, since in November, 1920 the democratic Constitution was adopt-
ed (Federal law). The creation of the constitutional court became an expres-
sion of the idea of famous Austrian law theoretician Hans Kelsen. That is why
this model of arrangement of the constitutional control is called "Austrian” or
"Kelsen's” one. This type of model of the constitutional control became a fre-
quent practice in such countries of Europe that survived the periods of totali-
tarianism and authoritarianism and changed their direction to the democracy".

The role of agencies of the constitutional justice in the modern democracies
has increased not because they have become a powerful authority, but because
they have become a real force that can protect the sovereign human rights re-
flected in the Constitution against the offences by governmental authorities, in
particular, those representative agencies that are trying to monopolize this right.
Thus, ex-Chief Justice of the United States Supreme Court John Marshall argued
for a necessity of constitutional control of acts of the Parliament by the reason
that the will of people expressed in the Constitution had the supreme power, and
this will set definite boundaries that any authority could not cross. Exactly for
the protection of this will the severe control on the part of the courts of justice
is required®. That is why it is completely no coincidence that the Federal Consti-
tutional Court of Germany always passes its judgments “on the behalf of people”

Thus, the mechanism of legitimization of government the constitutional
courts play a role of intermediary between people and government who, on the
one hand, protects the right to will expression of people that is realized, first of
all, by means of elections and referendum, and, on the other hand, it controls
the legitimization of acts of agencies of State power. Exactly in this way the role
of courts dealing with constitutional questions was defined by O. Hamilton
when he indicted the binding character of decisions of such courts for other
branches of government. It appears to him that they are granted with such
power because they interpret the acts of the highest level as intermediaries
between people and legislation®.

Consequently, it can be said without prejudice that the nature of the Con-
stitutional Court as a particular agency of State power at the stage of its forma-
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tion as a certain institution consisted in the practical realization of the mecha-
nism of checks and balances. Vesting a body of the constitutional jurisdiction
with powers of official interpretation of the Constitution and constitutional
laws, state makers believed by mistake that it would assist the establishment
of power-political balance in society since they proceeded from theoretical
and methodological foundations of the theory of social contract. The modern
practice of existence of judges of the constitutional jurisdiction in different
countries indicates the increase of their role in the process of political struggle
between different groups of elite. The court from the body of disputes settle-
ment changed into the body of legitimization of differently directed interpre-
tations of acts of legislation that often have just opportunistic nature taking
into account political situation in the country.

Passing from the theoretical questions to the practical determination of
a place of the Constitutional Court of Ukraine in the system of government
authorities, it is necessary to refer to works of Yu.M. Todyka who believes that
the Constitutional court represents an important subject of the state legal
relations since being the only body of the constitutional jurisdiction, and it is
called to provide constitutional justice and legalness that is one of the princi-
ples of the constitutional system*.

The Professor Max Plank of G. Steinberger Institute of Foreign Public and
International Law based on a comparative study of the problems of the con-
stitutional jurisdiction by the European Commission for Democracy through
Law (Venice Commission of the Council of Europe) prepared a report where
he separated the powers of the constitutional court: jurisdiction concerning
the administer justice for violation of the Constitution®. According to Yu.A.
Yudin, the constitutional courts are the courts of justice the activity of which is
carried out in the forms of action that places it in close quarters with courts of
common jurisdiction. Notwithstanding the formal definition of the nature of
constitutional courts that is given by the legislation of the particular countries,
the name of these agencies itself witnesses that they are considered as special
tribunals®. That is why the question now arises of whether the constitutional
court belongs to the agencies of the judicial power?
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V. Tatsiy and Yu. Groshevyy insist on that the constitutional court is not
an agency of the judicial power. Its competence can be divided in common
and exclusive. The common competence of the Constitutional court consists
in that it considers cases of correspondence of the Constitution and consti-
tutional laws and other acts of the Verkhovna Rada of Ukraine, Constitution
and laws of the Autonomous Republic of Crimea, decrees of the President of
Ukraine, acts of the Cabinet of Ministers of Ukraine, acts of ministries and
other chief executives of the central agencies of the executive branch, acts of
local government. And the exclusive competence consists in that the consti-
tutional court gives explanations about the adherence to the Constitution of
Ukraine by the President of Ukraine, by the Prime-Minister, other officials who
are approved by the executive branch of the government’.

Instead of this M. Tsvik notes that the Constitutional court is included into
the judicial system only according to its name since it is called to perform not
simply a justice as other courts do, but supervising function®. Certainly, the
administration of justice enhances the constitutional system of any political
system, and the constitutional supervision has a primary importance for the
administration of justice. Nevertheless, unlike the supervisory authorities, the
judicial branch, administering the justice, both considers the issue concern-
ing the presence of the law violation in the activity of the peculiar citizens,
officials and state structures and deals with the questions concerning their
liability.

A number of researches are of completely opposite mind. G.A. Shmavon-
yan considers the constitutional court as an integral part of the structure of the
judicial branch of Armenia that is specialized in the settlement of exclusively
constitutional, legal questions. This idea is promoted by Yu. Shemshuchenko,
who believes that the Constitutional court is a judicial body and an integral
part of the judicial branch.

M.A. Nudel assets that while performing of the constitutional control by
the regular courts there is no need to define its legal nature. Although, when
checking the constitutionality of law, they appear in unusual for the court role
of a censor of the legislative branch, nevertheless remain courts. The question
about the legal nature of the agencies of the constitutional supervision arises in
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the cases when the special Constitutional court is created. M.A. Nudel sees the
main feature of the constitutional courts in the fact that they, alike the regular
courts that apply a law to the definite legal relationships, evaluate the law itself
and decide a problem concerning its destiny. Thus, they perform a function of
absolutely political nature’.

J. Isensee notes that the idea that law and policy are completely incompat-
ible "elements’, and accompanies his statement by the fundamental constitu-
tional and theoretical objections to the constitutional justice. The Professor
A. Shayao speaks about the ambiguity of interpretation of the statement con-
cerning the possibility of political participation of the constitutional court.
If one such statement means the support for one actor by the constitutional
court at the political stage notwithstanding the regulations of the Constitution,
so the others understand this to mean the identification of the boundaries of
future legislation by the constitutional courts'’.

Thus, the question concerning the place of the constitutional justice is far
from complete settlement. Since the problems of policy and law are in the
dialectic interrelation we share the following opinion of B.S. Ebseiev: "The
Constitutional justice still needs to define the golden mean that separates the
judicial activity from a particular political power”'!. We are of the opinion that
it will be easier to find such "golden mean’, if we step outside the bounds of the
stereotype concerning the division of powers into three branches (legislative,
executive, and judicial’). As Yu. Todyka reasonably writes: "any codified con-
stitution is based on the most important political and legal ideas, principles
that express the concept and philosophy of the Constitution, its nature and
social orientation. The complex of these principles is shown by the notion of
the foundations of the constitutional system developed by the European con-
tinental doctrine”'?. Therefore, it is logical to suppose the existence of a spe-
cial power institute that will evaluate actions of all political actors under the
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criterion of their correspondence to the mentioned principles (the genius of
the constitutional law).

Having no clear unambiguous position concerning the place of the Con-
stitutional Court in the system of the governmental authorities of the mod-
ern Ukraine we will be governed exceptionally by the legislation that defines
that this is an body of the constitutional jurisdiction authorized to officially
interpret the constitution and laws of Ukraine. It is significant that today the
Constitutional Court of Ukraine according to the applicable legislation is seri-
ously limited in its powers in comparison with majority of the countries both
of the Western and the Eastern Europe where the experience of activity of the
constitutional courts is little more (for example, the powers of bodies of the
constitutional justice of Latvia, Poland, Czech Republic, Slovakia etc.).

First, the main subject of the Court control is acts of the highest agencies
of State power, but not their actions. Even though the article 152 of the Con-
stitution of Ukraine allows to draw conclusion concerning that along with acts
the Constitutional Court can rule unconstitutional the actions of the constitu-
tional and legal relationship subject since ,material or moral damage caused
to individuals or legal entities by acts and actions ruled unconstitutional are
compensated by the State in accordance with the law” However, due to lack of
practice of official interpretation and practice in the application of this norm,
it has an abstract and theoretical character.

Second, it is unconditional, that the Constitutional Court carries out only
abstract control and it is not obliged to found out facts that afford ground for
drawing conclusion about the legitimacy of activity of the relevant agencies of
State power that very often leads to the inactivity of the Court in cases when
it is referred to violation of the constitutional procedure on the part of the
people's deputies or other subjects of the government when making certain
important decisions for State and society (for example, the Court in this aspect
made decisions dated July 7, 2009 under Ne 17-pn/2009 and dated July 14, 2009
under Ne18/pn/2009, according to which it abrogated two laws based on the
violations of the examination procedure established by the Constitution of
Ukraine, adoption and entry into force thereof). The Court is provided with
such obligation only during the impeachment procedure of the President of
Ukraine.

Third, in Ukraine, unfortunately, we can see just the embryo state of the
institute of the constitutional responsibility that is an important component
of the legal protection of the Constitution of Ukraine and legitimization of the
State power. The only effective way to influence the Constitutional Court the
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subjects of the constitutional and legal relations is to make a decision concern-
ing the unconstitutionality of the acts of the Verkhovna Rada of Ukraine, The
President of Ukraine, the Cabinet of Ministers of Ukraine and the Verkhovna
Rada of the Autonomous Republic of Crimea that results in their cancella-
tion'®. Moreover, nowadays the Court does not possess a real mechanism of
prosecution of chief executive officers of State, except the indirect participa-
tion in the impeachment procedure of the President of Ukraine. Although in
the constitutional law of the foreign countries the personal nature of the re-
sponsibility is often applied and it concerns both the President and other chief
executive officers of State. Thus, in Austria, Bulgary, Greece, Georgia, France
the body of the constitutional jurisdiction deals with a problem concerning
the deprivation of the deputy seat, in particular, because of violation of the
requirement concerning the incompatibility (in spite of the fact that in Ukraine
there are three decisions of the Constitutional Court regarding the deputies
of combining, the cases of violation are not unusual). In Turkey the Consti-
tutional Court of Ukraine is authorized to strip a member of the parliament
of immunity'*. The Federal Constitutional Court of Germany is authorized to
consider accusations against the federal and land courts in case of violation by
one of them of the provisions of the Constitutional law or the constitutional
system while performing their duties or independent from them'. Such per-
sonal responsibility will be especially efficient in relation to those officials of
State who ignore or violate acts of the Constitutional Court of Ukraine.

Thus, the role of the body of the constitutional justice in the modern dem-
ocratic State is extremely weighty. The Constitutional Court as a body of the
constitutional control is an integral part of the mechanism of legitimization
of State power, since it is called to protect sovereign rights guaranteed by the
Constitution against the unlawful act and decisions of agencies of public au-
thority, thus giving them additional legitimacy. The Court has such a pow-
er, because it acts as a guardian of the Constitution that in itself is a social
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contract where, on the one hand, the basic human rights and freedoms are
defined, and on the other hand, the State authority limit is determined. For
the purpose of such democratic legitimization the Constitutional Court shall
possess certain powers fixed in the constitutions of the developed European
countries'®.

It is possible to improve the activity of the Constitutional Court of Ukraine
in the sphere of interpretation of the Constitution concerning the disputes
regarding the scope of rights and obligations of the highest agencies of State
power and solution of a problem regarding the correspondence (constitution-
ality) of the laws to the constitution, other acts of agencies of State power
taking into account the following. First, except the determination of the con-
stitutionality of acts of the highest agencies of State power the Constitutional
Court of Ukraine shall exercise control over the legitimacy of both acts and
actions of these agencies and chief executive officers of State mentioned in the
Constitution. Second, in the specified sphere the Constitutional Court shall
be given powers that will clearly provide the need in certain cases to exercise
not only abstract control, but also find out facts that will give basis to draw
a conclusion about the constitutionality. Third, it is necessary to introduce
the institute of the constitutional responsibility of agencies and officials for
failure to perform acts of the Constitutional Court of Ukraine and to develop
a mechanism of implementation of these acts'’.

So, we have determined that the Constitutional Court is authorized to act
in law-enforcement and judicial activity sphere. Nevertheless, there is an opin-
ion that a decision of the Constitutional Court shouldn't be considered to be
a precedent, it should be considered as an act of prejudgement. Thus, the
Russian expert in constitutional law TG Morshchakova insists that original
decisions of the Constitutional Court of the Russian Federation are a special
form of prejudgement, but not a precedent. The term "prejudgement” means
that the fact once established cannot be established once again by this or other
court. It shall be qualified as an established one and other court can refer to
the established fact that is reflected in the decision of the court in this case.

The fact established by the Constitutional Court and the subject-matter of
which consists in that a particular provision does not correspond to the Con-

16 Koucruryuiitanit Cyp Ykpainu: Pimenns. Bucnosku. 1997-2001 / Bianosia,. pe-
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stitution cannot be established by anyone, that arises from the peculiarities of
the legal regime of the Constitutional Court. In this context, the question aris-
es: what is the difference between prejudgement and precedent. A prejudge-
ment is just an established fact that is not subject t proving in another case.
While a precedent creates new conduct standards, rules that have essential
meaning for other courts during the hearing of similar cases or causes. In oth-
er words, during the hearing of a case a court can refer to former judgments
of the similar problem.

T. Tsymbalystyy considers that the prejudicial nature of the decisions of the
Constitutional Court of Ukraine consists in the prohibition to contest facts
and legal relations (established by the Constitutional Court) in other legal pro-
ceedings'®.

Also it is widely believed that the prejudicialness is based on the legal fea-
ture legal force of the judicial decision and is determined by the subjective and
objective limits according to which the parties and other individuals who took
part in the case as well as their successors cannot again contest established le-
gal relations in such case by the judicial decision in another legal proceedings.
The subjective limits consist in that the same individuals, or their successors
or, at least, one individual, in regard to which these circumstances were es-
tablished, participate in two cases. The objective limits refer to circumstances
established by a court decision or verdict”.

As to subjective and objective limits of judicial decisions, it will be com-
pletely reasonable not to use subjective limits of decisions of the Constitu-
tional Court of Ukraine. Taking into account that the series of decisions the
Constitutional Court of Ukraine concern the social rights of citizens and affect
interests of a great number of people, to use them only in regard to individuals
who took part in the hearing of this case, of course, is unreasonable. Moreo-
ver, that the subjects of such constitutional petitions in accordance with the
article 40 of the Law are the President of Ukraine, at least, forty five people’s
deputies of Ukraine, the Supreme Court of Ukraine, Ukraine Parliamentary
Commissioner for Human Rights (Ombudsman), the Supreme Council of the
Autonomous Republic of Crimea, in other words, subjects who do not use
updated social rights and cannot use due to their status.

18 T.0. Uumbaaictuit, Koncmumyuyitina iocmuyis 8 Yxpaini: [Has4. noci6.] | T.O.
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Another question is what facts (circumstances) can be established by the
Constitutional Court of Ukraine. At first glance, these decisions shall refer to
just admission by the of Constitutional Court of Ukraine the fact of uncon-
stitutionality of a legal act, and, as a result, any individual and legal entity,
whose rights and obligations this decision concerns, has a right to require
the application of this decision of the Constitutional Court of Ukraine by the
court of general jurisdiction, and the latter shall take it into account passing
a judgement in a particular case. However, if we analyze this question more
deeply, at least, the following will come from the decision of the Constitutional
Court of Ukraine®:

— fact of non-conformity of legal acts to the Constitution of Ukraine;

— fact of violation procedure established by procedure of its examination

approval, or entry into legal force;

— fact of excess of constitutional powers in its approval.

However, let us leave the possible legal consequences of the mentioned
above facts established by Constitutional Court of Ukraine for an individual
research. Also, it is reasonable in this case to mention a scientific opinion that
the prejudicialness shall not be mixed with binding nature of a judicial deci-
sion, since the binding nature means the presence of enforceable authoritative
order in the judicial decision.

At the same time the binding nature of a judicial decision as law-enforce-
ment act occurs only in connection with the direct obligation of a particular
subject to perform certain acts or retain therefrom. The obligation of a court
to understand prejudicial fact without proving comes not from a judicial deci-
sion, but from the fact of entry into legal force, and therefore, the acquisition
of uniqueness character by a judicial decision. Exactly the uniqueness of the
judicial decision provides the facts established by the court and legal relations
with finality that means for the court to take these facts without proving, and
for individuals who took part in the case it means an impossibility of contes-
tation. This is the notion of prejudicialness?'.

As it seen from the abovementioned opinion, the prejudicialness and bind-
ing nature of judicial decision are different notions in matter. However, such

20 A.B. CaBuax, lIperouyiarbHicmp piutens Koncmumyyiinozo Cyoy Ykpainu: meo-
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an opinion, despite its reasonableness concerning judicial decisions in a whole,
cannot concern decisions of the Constitutional Court of Ukraine in full, in
particular, such a property as obligatoriness since:

— first, decisions of the Constitutional Court of Ukraine do not contain
an direct reference for a subject to execute certain actions or to retain
therefrom;

— second, decisions of the Constitutional Court of Ukraine do not contain
enforceable authoritative order (since decisions of the Constitutional
Court of Ukraine to hold unconstitutional any of act is sufficient for loss
of effect of this act;

— third, decisions of the Constitutional Court of Ukraine are not such
law-enforceable acts by nature as decisions of courts of common juris-
diction etc.

From the other hand, there is another scientific opinion consisting in that
the prejudicialness is considered as obligatoriness for courts of facts confirmed
by a judicial decision entered into legal force, hearing a case related to the case
the decision was made in*.

The notion of the prejudicialness of decisions of the Constitutional Court
of Ukraine differs from the notion of the prejudicialness of decisions of courts
of common jurisdiction in the content, in particular, by its subjective limits.

The article 74 of the Law concerns just decisions of the Constitutional
Court of Ukraine in cases regarding the constitutionality of laws and other
legal acts of the Verkhovna Rada of Ukraine, the President of Ukraine, acts
of the Cabinet of Ministries of Ukraine, legal acts of the Verkhovna Rada of
the Autonomous Republic of Crimea, but they do not concern other acts of
the Constitutional Court of Ukraine Constitutional Court of Ukraine and also
official interpretation of the Constitution and laws of Ukraine.

Indication of the decision prejudicialness made by the Constitutional Court
of Ukraine, in our opinion, by no means does not differ such a decision from
others that do not have such an indication and give no basis to talk about the
possibility of its retroactive effect time (however, of course, to provide the
Constitutional Court of Ukraine by the legislator with a right to define the
moment of loss of effect of the unconstitutional act or a particular provision
of such act will be quite progressive and more likely justified step on the way
of Ukraine building as legal and social State).

22 1{uBiAbHMIT IPOLIECYAABHUIT KOAEKC YKpainu: HayKoBo-IpakTu4HMit KoMeHTap /
B.I. Teprumnukos.— X.: Koncya, 2003.— 408 c., c. 234, 3.
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Therefore, regardless the practical moments of application of the article 74
of the Law, we can state that in the theoretical and legal aspect the provisions
of this article are not often used by the Constitutional Court of Ukraine, and
the indication in the number of judicial decisions to its prejudicialness cannot
witness its special status or its peculiarity in comparison with other decisions.

Analyzing the theoretical and methodological approaches to the determina-
tion of the nature and legal nature of the decisions of the Constitutional Court
we can see that in the theory of constitutional law close to the notion of the
"precedent” the notion of the "legal positions”. The researches of the practice of
Constitutional courts functioning in different countries and national judicial
agencies mostly believe that the legal position is contained in the case-law.
However, as noted in the literature, this practice contains both precedents and
legal positions. It is recognized that "in contrast to the precedent that defines
a decision on the substance of the case, the legal positions are just a legal in-
strument the use of which by the Court does not define a judgment in a case”.
According to V. Tumanov the precedents are to be such situations where in-
stitutions of constitutional justice refer to its decisions in the previous cases,
and to the legal positions, when one uses in decisions such phrases like "the
Constitutional Court has repeatedly noted in its practice’, "the Constitutional
Court yet again reminds” etc. However, there is hardly any need to carry out
such a comparison, because very often the courts of constitutional jurisdiction
in its subsequent decisions refer only to a particular legal position that is con-
tained in a previous decision in a similar case, and not to the overall judgment.
Therefore, the actual legal position of such courts are more valuable from the
scientific and practical points of view, since one its' decision can contain a few
legal positions, and the situation can be investigated with respect to the vi-
olation of a few articles of the constitutional law of State, while a part of the
previous decision and only some legal positions can refer to the similar case.

As for the correlation of the notions "precedent” and "legal position” G.A.
Gadzhyiev noted that the term ”legal position” had no legal definition, and
most likely it should be understood to mean a legal principle suitable for the
decision of a group of similar legal collisions?*. N.V. Vitruk gives more detailed
definition of this notion: "The legal positions are legal conclusions and visions

23 B.A. Tymanos, Esponeiickuii cyo no npasam verosexa. Ouepk opeanusayuu u o0es-

meavHocmu — M., 2001. — 304, c. 10.

24 T.A. Tapxues, ITpasosovie nosuyuu Koncmumyyuonnozo Cyda Poccuiickoii Dedepa-
YUY KaK UCMO4YHUK KOHCMUMYYUuoHHo20 npasa |/ KOHCTUTYLIMOHHOE IpaBOCYyAME B TIOCT-
KOMMYHUCTUYeCKKX cTpaHax: COOpHMK A0OKAaAOB. M., 1999, c. 116.
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of courts of the constitutional jurisdiction as a result of interpretation (expla-
nation) by the court of the spirit and letter of the Constitutional law and inter-
pretation of the constitutional sense (aspect) of the provisions of the sectoral
laws and other regulations within its jurisdiction that remove the uncertainty
in specific constitutional and legal situations and are the basis of the final de-
cisions of the Constitutional Court™.

The legal positions of the judicial agency are its attitude to some legal prob-
lems fixed in the judicial decisions. This is a result of analysis of arguments and
conclusions of the court creating intellectual and legal content of the judgment
that is nothing else than the essence of the legal decision. The precedent within
its classical meaning is a decision that contains created by the court common
legal rule (ratio decidendi) the decision is based thereon and the courts hear-
ing the similar cases are obliged to follow it. In this sense, the legal position as
the principles, it is based thereon, are obligatory for use in similar situations by
all other legal entities, in other words the legal position almost does not differ
from the ratio decidendi®.

Analyzing the structural and essential features of the "legal position” the
following should be noted: common and binding nature; legal force equated
to the legal force of the Constitution itself, the presence of constitutional and
legal rules, the similarity in the judiciary and other law enforcement to the
nature of precedent?. All this helps to draw a conclusion that the decisions of
the Constitutional Court "are taking form of constitutional legal norms”. Since
the legal norm the unconstitutional nature that is hold unconstitutional by this
court losses its force both in the considered regulatory legal act and all other
legal acts. The declaration of the "legal position” by the Constitutional Court
as an official independent source of law, on the one hand, would mean the
declaration of the judicial legislation along with law-making power of the leg-
islative branch, on the other hand, would lead to the achievement of a certain
compromise between supporters and opponents of judicial — making power
by the Constitutional Court.

%5 H.B. Butpyx, Ilpasossie nosuyuu Koncmumyyuonxozo Cyda Poccutickoii Pedepa-

Yuu: NoHAmMuUe, npupood, wpudu4eckas cuida u 3Ha4erue // KOHCTUTYLIMOHHOe TTpaBoCyAMe
B IIOCTKOMMYHUCTHUYeCKKX cTpaHax: COOpHMK A0KAaA0B. M., 1999, c. 89.

26 M.H. Mapuenko, IOpuduueckas npupoda u xapaxmep pewenuti Esponeiickozo

Cyoa no npasam yerosexa [/ TocypapcTBo u nmpaso. 2006. Ne 2. c. 11-12.

¥ H.B. Butpyk, Ipasossie nosuyuu Koncmumyyuornozo Cyda Poccuiickoti Dedepa-
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B IIOCTKOMMYHUCTIYECKUX cTpaHax: COOpHMK AOKAaAOB. M., 1999, c. 89.
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Placing the theoretical researches in the field of the nature and designation
of the Constitutional Court's decisions onto the national practice of activity
of the Constitutional Court of Ukraine it is necessary to note that the acts of
Constitutional Court of Ukraine are the acts of application of norm of law
that is why they cannot be normative legal acts. The Constitutional Court of
Ukraine has no law-making powers confirmed in the constitution or in the law,
and a judge cannot replace a legislator. The task of the Constitutional Court
of Ukraine is not to change due to its decisions the norms of the Constitution
of Ukraine, but to find out its factual content, not to correct the constitutional
dictates, but just to interpret.

In the decision of the Constitutional Court of Ukraine dated March 25, 1998
Ne 3-pmi/98 in the case under the constitutional submission from the Central
Executive Committee concerning the official interpretation of the provisions of
the part 11 and 13 of the article 42 of the Law of Ukraine ” Concerning Elections
of People's Deputies of Ukraine” (the case concerning the interpretation of the
Law of Ukraine "Concerning Elections of People's Deputies of Ukraine”) there
was noted that the filling of gaps in the laws, the individual provisions of which
are ruled by the Constitutional Court of Ukraine, does not belong to its powers®.

In accordance with the article 6 of the Constitution of Ukraine, the State
power in Ukraine is carried out on the principles of its division into legislative,
executive and judicial.

We advance the view of V. Shapovalova who considers that the decisions
and conclusions of the Constitutional Court of Ukraine cannot have a nature
of normative legal acts that can dynamically regulate social relations. They
could not contain independent provisions that would be positive normative
realia by nature®.

V. Ie. Skomorokha has another opinion, considering that the decisions of
the Constitutional Court of Ukraine concerning the official interpretation of
the Constitution and laws of Ukraine actually have all signs of normative acts:
they are obligatory; they make amendments in the applicable normative legal

28 Pimenns KoHcruryuiitnoro Cyay YKpainu y cripasi 3a KOHCTUTYLIHAM IIOAQHHSIM
LleHTpaApHOI BUOOPYOI KOMICII II0A0 OQILifIHOTO TAYMayeHHsI TIOAOXKEHb YaCTUH OAU-
HAALSITOI Ta TPUHAALSTOI cTaTTi 42 3akoHy Ykpaiuu «IIpo Bubopu HapOAHMX AeIyTaTiB
YkpaiHu» (cripaBa mpo TAyMadeHHsI 3aKoHy Ykpaiuu «I1po BuOOpU HApOAHMX AENyTaTiB
Vkpainu») Bip 25 6epesHs 1998 poxy Ne 3-pni/98 [EaexTpoHHMit pecypc]. — Pexxum pocTy-
ny: http://www.ccu.gov.ua/uk/doccatalog/list?currDir=8826.

2 B. lllanioBaa, CmaHoBAeHS KOHCIMUMYYIOHAAI3MY B YKpaini: npobiemu meopii |
B. IllarmoBaa // IlpaBo Ykpaiuu. — 1998. — Ne 5. — C. 29, 29.



228

Andrii Parkheta

acts that do not meet the Constitution; they relate to an indefinite number of
recipients; they are applied not once; and they are in full force and effect de-
spite the execution. Being referred to the normative acts, the decisions of the
constitutional courts, obviously, shall take place in the hierarchy between the
constitution and the laws, since normative act can be canceled or replaced by
the act of equal or greater legal force®.

Any interpretive act including the decisions of the Constitutional Court of
Ukraine is of auxiliary character. Accordingly, the legal force of the interpre-
tative act cannot be equated to the legal force of the legal acts that were the
subject of interpretation. The decisions of the Constitutional Court of Ukraine
concerning the official interpretation of the Constitution and laws of Ukraine
under the legal force are "sub-constitutional” and "sublegislative™'.

Khrystova G.O., considering the legal nature of the acts of the Constitu-
tional Court of Ukraine, believes that they are not the law-making acts includ-
ing the "negative” one; they do not belong to the normative legal acts; they are
not a part of the legislative system of Ukraine. The decisions and conclusions
of the Constitutional Court of Ukraine are additional sources of law because
they do not contain initial rules of conduct, however, have a normative nature.
According to the subject of adoption, procedure of adoption, the nature of the
demonstration of normativity they are close to such a source of law as prec-
edents, however, have their essential features, since they act as precedents of
interpretation, "quasi-precedents”. The acts of the constitutional control have
a combined (normative-individual) nature. The acts of the Constitutional
Court of Ukraine concerning the interpretation of the Constitution and laws
of Ukraine are interpretative acts and belong to the acts of normative nature®.

The Constitutional Court's of Ukraine decision concerning the normative
interpretation is an interpretative act. It has a normative content, because it
contains norms-explanations, but it is not a normative legal act®. As to the

30 B.€. Cxomopoxa, Koncmumyuyitina opucoukyis 8 Ykpaini: npobiemu meopii, Me-
modoroeii i npakmuku | B.E€. Cko-mopoxa. — K.: MIT «Aecsa», 2007. — 716, c. 452.

31 B.IL Tuxwuit, OcrosHi nosHosawents Koncmumyyiiinozo Cydy Ykpainu (komeHTap

Ao crarTi 150 Koncruryuii Ykpainu) / B.IT. Tuxuit // Bich. KoncturyuiitHoro Cyay Ykpai-
Hu. — 2003. — Ne 4. — C. 30-35.

32 T.0. Xpucrosa, IOpuduuna npupoda axmis Koncmumyyiiinozo Cydy Yxpainu: as-
moped. ouc. ... KaHA. 10puA. Hayk: 12.00.01 / I. O. Xpucrosa. — X., 2004. — 20 c.

33 B.IL Tuxwit, OcHosHi nosHosaments Koncmumyuyitinoeo Cydy Ykpairu (KoMeHTap

po crarti 150 Koncruryuii Ykpainu) / B.IT. Tuxuit // Bicu. KoncturyuiitHoro Cyay Yxpai-
Hu. — 2003. — Ne 4. — C. 30-35.
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legal nature of the decisions of the Constitutional Court concerning the hold-
ing of legal act unconstitutional, so these acts have a force of a normative legal
act and function as "negative” law-maker. Decisions do not set standards of
law, but just free the legislation system of regulations that conflict with the
Constitution of Ukraine.

According to S.V. Shevchuk, the normative content is contained in the de-
cisions of the Constitutional Court of Ukraine concerning the constitutionality
of laws and other legal acts, official interpretation of the Constitution and laws
of Ukraine and conclusions in regard to the constitutionality of projected laws
concerning the amendments to the Constitution of Ukraine. The normaliza-
tion of the cats of the Constitutional Court of Ukraine is based on the legal
views. Their special nature consists in that they have "mild” nature in contra-
distinction to sharply defined "tight” legal norms, and, in general, are analo-
gous to ratio decidendi of a judicial decision in the countries of the common
law, taking into consideration that there is a practice in the Constitutional
Court of Ukraine to refer to its taken legal positions previously taken?*.

A.O. Selivanov notes that the legal force of decisions and conclusions of
the Constitutional Court of Ukraine exceeds the legal force of any law, and
thus, they acquire the legal force of the Constitution that cannot be applied
without considering the Constitutional Court’s legal propositions moreover in
violation of these decisions®.

Ye. P. Yevgrafova considers that the legal nature of Constitutional Court’s
decisions concerning unconstitutionality of legal acts consists, first, in exer-
cise of certain functions of regulatory acts by them; second in peculiarities
of their legal meaning and purpose for compulsory execution by agencies of
State power, regulatory bodies of the Autonomous Republic of Crimea and
local government, their officials and employees; third in peculiarities of legal
force exceeding the legal force of laws (it is followed from the provisions 150
and 152 of the Constitution of Ukraine); fourth, in peculiarities of validity in
time of decisions.

Legal force of decisions taken on issues of official interpretations and laws
of Ukraine has a slightly different specific character. First, such decisions are

3¢ C.B. lleBuyk, HopmamusHicmp axmis cy00Boi BAAOU : Bi0 NPABONOLONEHHS DO

npasosoi nosuyii [Eaexrponnuit pecypc]. — Pexxum poctymy: http://www.Scourt.gov.ua/
clients/vs.nsf/0/96D2874F40B.

%5 A.O. CeaiBanoB, Bepxosercmso npasa 8 Koncmumyuyitinomy npasocyddi. AHaris
koHcmumyyitinoi opucouxyii | A.O. CeaiBanos. — Kuis; Xapkis: Aka. paB. HayK YKpai-
Hu, 2006. — 400, c. 27.
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organically related to the Constitution and laws of the state as interpretative
acts of constitutional jurisdiction. Second, the legal force of decisions of the
Constitutional Court of Ukraine on official interpretation of the Constitution
exceeds the legal force of laws and other legal acts valid in space, time and re-
lated to a number of persons together with the Constitution provisions being
a subject of official interpretation.

We take the view that the legal force of interpretative acts cannot be made
equivalent to the force of regulatory acts being a subject of interpretation.
Moreover, the legal force of interpretative acts is valid until the act, which pro-
visions have become a subject of interpretation, is valid. New law was passed,
its provisions being a subject of interpretation amended and, accordingly, the
meaning, legal force and interpretative act validity changed. Any interpre-
tative act, including a decision of the Constitutional Court of Ukraine has
an auxiliary character. Correspondingly, the legal force of interpretative acts
cannot be made equivalent to the force of regulatory acts being a subject of
interpretation®®.

The legal act regulatory character does not mean its automatic belonging
to regulatory acts. Assigning of regulatory acts to a certain kind of acts needs
a careful analysis of their regulatory nature, standardization character, purpose
and goal of the legal acts considering the place of passing authority in mecha-
nism of state and legal forms of its activity.

The Constitutional Court’s decisions concerning unconstitutionality of le-
gal acts cannot be recognized as regulatory act however it does not mean
that they do not have expression of standardization. The regulatory nature of
these acts is mostly determined by constitutional control body’s legal propo-
sitions, stated in their reasoning part. Interpretative acts belong to the acts of
standardization character, but not to regulatory acts since they contain stand-
ards-explanations and not law standards®.

Considering the questions on binding character of the constitutional justice
decisions, V.V. Lazarev states: "Binding character of the Constitutional Court’s
decision does not mean that its whole content is such that it has completely
legal and proceeding nature as a source of the constitutional law. First of all

36 B. Tauin, Mewi maymauenns Koncmumyuyitium Cyoom Koncmumyuyii i 3akomis

Ykpainu | B. Tauiit, 0. Topuka // BicH. Koncturyuiitnoro Cyay Ykpainu. — 2002, — Ne 2.
- C. 60-63, 62.
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it refers to the substantive provision — to execution of decision. But oblig-
atory and reasoning part, forming the system of legal arguments also have
a great meaning through the legal proposition, lying at the root of the decision
and expressing legal understanding of the respective constitutional principle,
standard and proper constitutional essence and of disputed legal provision”.

Summarizing the results of the analysis of the place, value of acts of the
Constitutional Court of Ukraine and the theoretical and methodological study
of the case law formation in its practicing, one can draw a conclusion concern-
ing the presence of three points of view about the appropriate definition and
perception of decisions of the Constitutional Court of Ukraine as a precedent
in modern legal science.

The first point of view consists in the fact that the decisions of the Consti-
tutional Court are binding, but they are not appropriate to be talked as about
sources of law. Thus, O. Yu. Kotov is not agreed with the opinion that decisions
of constitutional jurisdiction judges are sources of law, arguing that the prec-
edent term concerning their decision is not sufficiently defining their essence
under the number of features®. V.S. Nersesyants, based on the principle of
power separation denies standardization of judicial decisions and affirms that
acts of all judicial system parts — courts of general, arbitration and constitu-
tional jurisdiction despite their external differences — are exactly enabling acts
and are binding only in this point®.

The second point of view consists in the fact that objective necessity for
state legal system is recognition of constitutional jurisdiction judges’ deci-
sions as a source of law. Thus, V. A. Krazhkov notes that it would be faulty to
ignore the role of constitutional jurisdiction judges’ decisions as a precedent
giving other subjects the right direction in interpretation of the Constitution
and engenders assumption that in future upon settlement of similar questions
the court will share the same proposition. The stated perception of decisions
creates the preconditions for Ukrainian constitutional space to be harmonized.

38 B.B. Aasapes, Koncmumyyuonruiti Cy0 Poccuu u pazsumue KOHCHUMYYUOHHO20

npasa |/ Poccuitckoe npaso 1997 r. Nel11.
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It provides for that subjects of law correct the acts passed by them, implement
them according to the interpretation reflected in conclusions of the Consti-
tutional Court with respect to the similar situation. In this aspect it should be
noted that such decision of the Constitutional Court of Ukraine automatically
obtains the status of precedent and binding for the court as well. It adds sta-
bility to legal relations and carries respect to the parties of the constitutional
process, having the right to count on the fact that in this case the Constitu-
tional Court will follow the same legal logic it followed before considering the
issues with close meaning®. On this occasion the thesis logically comes out
with respect to the fact that pointing to the resolutions of the Constitutional
Court as to the sources of law, researches are inclined to determine them as
a precedent.

The third point of view consists in the fact that the source of law shall be
legal propositions expressed by the Constitutional Court in its decisions, but
not the decisions. On this occasion M.N. Marchenko stated that recognition
of «legal proposition of the Constitutional Court», or rather its final decisions,
the legal basis of which is based on the legal proposition as an independent
source of law, would mean from one part, an evolution of the legal thought to-
wards recognition of judicial law-making, along with parliamentary law-mak-
ing, and on the other — would mark finding of a certain «compromise» in
a quite long and not very productive dispute between supporters of complete
recognition of the judicial practice as a source of law and supporters of its
complete denial®.

Thus, with regard to doctrinal beliefs regarding the legal nature of decisions
of the Constitutional Court of Ukraine it should be noted that the acts (deci-
sions) of the Constitutional Court are evaluated and equated among certain
scholars to regulatory acts, and other scholars specify a clear resemblance to
the legal nature of judicial precedent.

Thus, it can be noted that the problem of recognition of acts belonging to
the Constitutional Court of Ukraine as sources of law — court precedent — is
not on the level of theoretical and methodological disputes regarding percep-
tion of judicial rulemaking as an objective phenomenon, but on the level of
reconsideration of State power’s role and essence based on the principle of
power separation and the system of checks and balances. In addition, such

41 B.A. Kpsoxkos, A.B. Aasapes, Koncruryyuonnas rocrunus B Poccuitckon @epe-
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Msa-Bo Ilpocnext, 2007, c. 124—125.
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reconsideration needs further regulatory consolidation. Arguing it should be
noted that the current Ukrainian legislation provides for the independence
of judges, establishes a clear power separation into three branches with insti-
tutional embodiment of each of them, and also defines the scope of powers
and fields of the supreme bodies of legislative, executive and judicial branch-
es. Systematic interpretation of the stated domestic law provisions enables to
make a conclusion of necessity not only to specify competence of the certain
state government authority, but a conceptual change of the Constitution of
Ukraine. Moreover, in domestic and foreign literature approximation of le-
gal systems in terms of world community globalization is emphasized based
on analysis of actual processes in the world legal space, which means mutu-
al implementation of the legal system certain elements with further revision
and adaptation to the social and political and socio-economic realities of the
internal environment of the country. The bodies of constitutional jurisdiction
will take a special place among other upon such conditions. Despite the fact
that final result of the Constitutional Court of Ukraine is its decision and find-
ings in specific cases, a great importance for law application is determining
principles followed upon passage of respective acts, its argumentation, and
motivation of its decisions. Thus, the nature of the legal propositions of the
Constitutional Court of Ukraine stems from characteristics of the latter as
the sole body of constitutional jurisdiction of Ukraine, which is designed to
ensure the supremacy of the Constitution of Ukraine throughout the state. The
legal proposition is a form and result of interpretation of the Constitution and
laws of Ukraine by the Constitutional Court of Ukraine that are included in
the acts of the Constitutional Court of Ukraine and refer to various branches
of legal regulation. In addition they have a special legal nature, case character
and together with acts of the Constitutional Court of Ukraine, where they have
been stated, shall be considered as a source (form) of law. Therewith, legal un-
certainty, the lack of clear guidance in the legislation of the legal propositions
nature of the Constitutional Court of Ukraine shows the urgent necessity of
defined issues to be regulated.



