
2 ISSN 0137-5490 BUSINESS LAW JOURNAL NR 1 2019

TOM LXXII .NR 1 (847).DOI 1033226/0137-5490.2019.1.1

An Analysis of EBA Soft Law
on the Payment Services Market

Analiza soft law EBA na rynku usług płatniczych

dr hab. Magdalena Fedorowicz
E-mail: mafed@amu.edu.pl; nr orcid: 0000-0002-5578-5170

dr hab. Anna Zalcewicz
E-mail: a.zalcewicz@ans.pw.edu.pl; nr orcid: 0000-0002-2459-4398

Summary

The objective of this paper, entitled ‘‘An Analysis of EBA Soft Law on the Payment Services Market’’ is firstly to reconstruct the
substantive content of the main types of EBA soft law for the payment services market and group the resulting findings according to
thematically classified procedural standards and principles (as related, for example, to data aggregation) specified by EBA both for payment
services providers, consumers and supervisory authorities. The second aim is to identify and classify the functions and roles arising therefrom
and fulfilled by EBA soft law for the payment services market. The third research goal of this project is to answer the following question: is it
possible to argue that EBA soft law on the payment services market has a special or distinct character compared to soft law from other
segments of the European Union’s financial market?
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Streszczenie

Celem opracowania ,,Analiza soft law EBA na rynku usług płatniczych’’ stało się po pierwsze, dokonanie materialnej rekonstrukcji
głównych typów soft law EBA dla rynku usług płatniczych i pogrupowanie powstałej stąd materii w oparciu o wyodrębnione tematycznie
określone przez EBA standardy i wzorce postępowań, tak dla dostawców usług płatniczych, jak i dla konsumenta rynku usług płatniczych
oraz nadzorców (np. w zakresie agregacji danych). Po drugie, celem przedstawianego artykułu było również wyodrębnienie i nazwanie
wynikających stąd funkcji i roli, jakie soft law EBA pełni na rynku usług płatniczych. Trzecim zamierzeniem badawczym stało się udzielenie
odpowiedzi na pytanie czy w porównaniu do soft law z pozostałych segmentów rynku finansowego UE można w odniesieniu do soft law
EBA na rynku usług płatniczych argumentować o istnieniu szczególnej specyfiki czy podziału.

Słowa kluczowe:
rynek usług płatniczych, EBA, soft law, ochrona klienta na rynku usług płatniczych, funkcje EBA na rynku usług płatniczych.

1. Preliminary remarks

When surveying the European System of Financial Su-
pervision (ESFS), the literature proposes that soft law
legislated by EU micro-supervisors (EBA1, ESMA2 and
EIOPA3) should serve to clarify the meaning of terms and
specify in more detail the method of operation of in-
stitutions established under mandatory legal provisions4. As
a matter of fact, the importance of the so-called functional
sources of public bank law was not lost on jurists even
before the rise of ESFS5.

The payment services market is a section of the financial
service market6. This means that the conclusions drawn
regarding soft law on the payment services market also
apply to soft law on the financial market, even though the
former displays strongly technical tendencies, which is
apparently a distinguishing trait of the sources of law for
the financial market discussed in this paper.

Of course, it may be asked why the objectives and
functions of soft law on the payment services market should
be different from its role or significance for the entire

financial market. The conclusions drawn concerning soft
law for the entire financial market hold true to a large extent
for the payment services market7. The nature of the payment
services market, its heavy exposure to technological risk and
reliance on technical innovation mean that soft law also has
an explanatory function in relation to that market.

The objective of this paper is firstly to reconstruct the
substantive content of the main types of EBA soft law for
the payment services market and group the resulting find-
ings according to thematically classified procedural stan-
dards and principles (as related, for example, to data
aggregation) specified by EBA both for payment services
providers, consumers and supervisory authorities. The se-
cond aim is to identify and classify the functions and roles
arising therefrom and fulfilled by EBA soft law for the
payment services market. The third research goal that this
project hopes to achieve is to answer the following ques-
tion: is it possible to argue that EBA soft law on the
payment services market has a special or distinct character
compared to soft law from other segments of the European
Union’s financial market?
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The areas in which the guidelines apply to the payment
services market may be classified according to their subject
matter. Specifically, EBA soft law as a wide-ranging
provision to protect the stability and security of the finan-
cial market comprises soft law relating to:

– consumer protection on the payment services market,
– protection of the stability and security of the payment

market understood as the stability and security of payment
services providers within the meaning of PSD28,

– payment market protection from criminal activity.
This classification is conventional, for it is impossible to

precisely separate certain regulatory areas. This is due to
the fact that, on one hand, regulations (and consequently
also soft law itself) are usually designed to accomplish
multiple legislative goals and, on the other, all of them
serve to protect the overriding value of trust in the financial
market9. This classification will therefore be used to or-
ganize the considerations that will come further on in this
paper. It is also noteworthy that the analysed guidelines are
addressed to supervisory authorities or payment services
providers. It is worth remembering that the legal grounds
for issuing guidelines are provided by Article 16 of Regula-
tion No. 1093/2010 of the European Parliament and of the
Council (EU) of 24 November 2010 establishing a Euro-
pean Supervisory Authority (European Banking Authority),
amending Decision No. 716/2009/EC and repealing Com-
mission Decision 2009/78/EC10. Under Article 16 para-
graph 3 of the ESA Regulation, the competent authorities
and financial institutions shall make every effort to comply
with the guidelines. Even though these guidelines are not
legally binding (the EBA Regulation mandates only that
national supervisory authorities declare whether or not they
intend to apply the guidelines), the immense prestige and
importance of EBA, and indeed of the entire legislative
framework within which ESFS operates, mean that they are
transposed into nationally applicable law as a matter of
course. This allows ESFS soft law to be viewed as a set of
self-enforcing new-generation guidelines11.

This work is based on the dogmatic legal method.

2. EBA soft law on the payment services market,
relating to consumer protection

The EBA guidelines of 5 December 2017 on the proce-
dure for filing complaints in connection with possible
violations of the provisions of the second Payment Services
Directive are of fundamental importance for consumer
protection on the payment services market12. These guide-
lines are applicable to complaints filed with the competent
authorities in connection with possible violations by pay-
ment services providers of the provisions of PSD2. These
specify, firstly, the methods of filing complaints about
possible violations of PSD2, whereby one of the channels
through which complaints may be lodged must be a digital
channel accessible online, and — secondly — the infor-
mation that consumers should include in their complaints
(the subject matter of a complaint, followed by the prin-
ciples relating to responding to complaints and documenta-
tion of procedures for filing and comprehensive processing

of complaints with a view to detecting violations and
taking action to ensure and monitor effective compliance
with the provisions of PSD2). The legislation in question
also sets out the rules of procedure to allow payment
services users and other interested parties (for example,
consumer associations) to file complaints with the com-
petent authorities, against the alleged payment services
providers.

It should be remembered, however, that as of 1 May
2019, these will be replaced by EBA guidelines of 4 Oc-
tober 2018 on processing complaints in the securities and
banking sector13, with the aim of strengthening consumer
protection on the financial service market, including on the
payment services market, by specifying the expectations
for the organization of enterprises in the field of complaint
processing; posting advice on providing information to
complaining parties and on procedures for responding to
complaints. These guidelines will standardize the arran-
gements at enterprises for processing all complaints recei-
ved and assure a minimum level of convergence of super-
visory practices in the European Union in terms of com-
plaint processing arrangements for enterprises. Among
provisions with particular importance for customers are,
firstly, those that introduce a supervisory authority standard
for responding to customers without undue delay or — as
a minimum — within a time-limit set at the national level,
and where a response cannot be provided within the
prescribed time-limit, the enterprise should notify the com-
plaining party of the reasons for the delay and indicate the
expected time when such enterprise will complete the
procedure, and secondly, those providing clear, accurate
and up-to-date information on the procedure for complaint
processing. The guidelines under discussion are consistent
with the tendency in supervision toward a close and de-
sirably more inter-sectoral substantive convergence, mark-
ing a long-awaited step forward in the efforts of EU
supervisory bodies towards maximum standardization and
consolidation of guidelines to benefit more than just a sin-
gle sector of the EU’s financial market. These efforts
materialize through complaint processing recommenda-
tions addressed to national supervisory authorities, which
rightly extend the scope of supervisory powers of national
supervisors in such a way as to incorporate the requirement
for enterprises to provide and record in writing complaint
processing rules and establish a complaint processing cent-
re, and for the governing bodies of such enterprises to
provide supervisors and consumer rights advisors with
information on complaints and complaint processing. Pro-
vision has also been made for enterprises to undergo an
internal audit of their complaint processing procedures,
including in particular a review of recurrent or systemic
problems. These guidelines are applicable on the payment
services market mainly to payment institutions within the
meaning of Article 4 point 4 of PSD2 and electronic money
institutions within the meaning of Article 2 point 1 of the
Directive on electronic money14. This means that customer
protection on the payment services market will continue to
be a valid concern for payment services providers (EBA
guidelines of 5 December 2017), payment institutions as
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well as electronic money institutions (EBA guidelines of
4 December 2018).

Further guidelines with fundamental importance for cus-
tomer/consumer protection are those of 19 December 2014
on Internet payment security (EBA/GL/2014/12–Rev1)15.
It should be emphasized that the guidelines specify mini-
mum requirements. Therefore, they do not limit the respon-
sibility of payment services providers for monitoring and
assessment of risks relating to their payment operations.
They allow for developing detailed internal security poli-
cies and implementing measures with regard to contingen-
cy planning, incident management and business continuity
arrangements, as commensurate with the risks connected
with the payment services provided. While these guidelines
allow considerable freedom of self-regulation, they defini-
tely succeed in laying down common minimum require-
ments relating to Internet payment services (such as Inter-
net card payments, Internet transfer order, Internet money
order, electronic money) regardless of the access device.
The main thrust of these guidelines is to put in place
appropriate security mechanisms, demonstrated in practice
through the supply by payment services providers of pro-
cesses to ensure adequate tracking of all transactions and
money order status, scrupulous recording of details relating
to transactions and money orders as well as customer
identification, information and strong customer authentica-
tion, while also assuring protection for sensitive payment
data. The guidelines support good supervisory practices
forming part of ESFS, which can be realized both by sub-
stantive and institutional convergence (in case of a change
in the legal or supervisory framework).

It should also be remembered that the guidelines of 12
January 2018 on security measures relating to operational
risks and security risks for payment services under PSD2
are also relevant to customer/consumer protection on the
payment services market16. Even though neither the title
nor the text of these guidelines makes direct reference to
the payment services market, the guidelines have an in-
direct impact on the security of the customers of payment
services providers. This is demonstrated mainly by the fact
that the guidelines set out requirements that payment
services providers should implement in order to limit
operational risk and security threats arising from the provi-
sion of payment services. Also, importantly for the finan-
cial market, the guidelines make reference to the principle
of proportionality which should form a yardstick, also for
the activities undertaken and services offered by payment
services providers. These guidelines lay down the require-
ment that payment services providers should create a frame-
work system for risk management and establish models of
risk management, control as well as address security con-
cerns relating to the outsourcing of payment services. The
idea of protection expressed in these guidelines is impor-
tant, relating as it does to what is referred to as ‘‘protection
in depth’’ by introducing multi-layer controls for persons,
processes and technologies, which simply means defining
more than a single control for the same risk (e.g. ‘‘four
eyes’’ principle, two-stage authentication, network segmen-
tation and multiple firewalls). These guidelines also include
monitoring, detecting and reporting operational or security-

related incidents, management of the continuity of opera-
tions, continuity plans based on scenarios, including testing
and communication in emergency situations; testing secu-
rity measures and management of relations with payment
services users (PSU).

It is also noteworthy that customer/consumer protection
on the payment services market, just as in other segments
of the EU’s financial market, is ensured mainly by enfor-
cing information obligations with respect to such custo-
mers/consumers17. This tendency is also visible in the
present guidelines whereby payment services providers
execute specific transparent standards of information for
the benefit of their customers.

3. EBA soft law on the payment services market,
relating to the stability and security

of the payment services market

Among the measures intended to ensure the stability and
security of the financial market is to identify the require-
ments with respect to conducting business professionally
and in a manner that does not interfere with the functional
order of the market, including by limiting the group of
entities authorized to provide payment services to those
that comply with such requirements. PSD2 lays down the
relevant conditions, as well as other legislative measures,
by empowering EBA to develop standards of supervisory
practice within the European System of Financial Super-
vision or to specify how to apply EU law within a given
area. The guidelines falling within this group include those
relating to:

1) the information which should be submitted by pay-
ment and electronic money institutions in order to obtain an
authorization and register account information services
providers, in accordance with Article 5 paragraph 5 of
PSD218;

2) criteria for establishing the minimum monetary
amount of professional indemnity insurance or other com-
parable guarantee under Article 5 paragraph 4 of PSD219.

The guidelines on authorizations can be divided as to
their subject matter into four groups. The guidelines refer
respectively to payment institutions (PI), access informa-
tion service providers (AISP), electronic money institutions
(EMI) and competent authorities (CA). It should be borne
in mind, however, that these are further differentiated
within the groups, depending on the scope of their business
activity (e.g. payment institutions acting only as account
information service providers are subject to a special group
of guidelines which cover providers providing that type of
service). Depending on the provider category and the scope
of services provided, the guidelines relate to information
data, operational plans, business plans, organizational struc-
ture charts, proof of ownership of share capital, protective
measures for payment services user funds, security policy,
principles of management and internal audit mechanisms,
including those consistent with obligations related to anti-
money laundering and combating the financing of terrorism
(AML/CFT requirements20) and solutions ensuring business
continuity arrangements, while also specifying the scope of
information to be submitted and the degree of detail
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required, or the type of documents confirming compliance
with PSD2 requirements, to be submitted to the competent
supervisory authorities together with the requisite applica-
tion form (application for an authorization for a payment
institution, application for account information services
provider registration, application for an authorization for an
electronic money institution).

The guidelines under discussion are also addressed to
supervisory authorities tasked to evaluate the completeness
and accuracy of the application (information and data
reviewed for factual and legal compliance and for complete
disclosure as required by legal regulations, including soft
law).

In its guidelines on professional indemnity insurance,
EBA establishes the premises underlying payment services
provider assessment by supervisory authorities for PSD2
compliance of specific payment services providers apply-
ing for the grant of an authorization to provide payment
services or applying for registration to provide payment
services21 (specifically, the requirements indicated in Artic-
le 5, paragraphs 2 and 3 of PSD2). In this case, the
intention of soft law is to standardize supervisory practices
under the European System of Financial Supervision with
respect to requirements allowing to ensure performance of
services in case of an event provided for in the agreement
(unauthorized payment transaction22, non-performance, im-
proper or delayed performance23, compensation for losses
incurred or amounts paid in accordance with Articles 73
and 89 of PSD224). The capability of payment services
providers mentioned in Article 5 paragraphs 2 and 3 of
PSD2 (providing payment initiation services — PIS — and
account information services — AIS) to fulfill their obli-
gations is to be safeguarded, among other things, by
entering into a specific agreement with an entity that will
undertake — within the scope of its business activity — to
perform a specific service in case an event foreseen in the
agreement should occur. Supervisory authorities would
only be responsible for ensuring that such an agreement
provides for a specific level of insurance cover/guarantee.
According to the instructions set out in the form of nine
guidelines, supervisory authorities should specify the mini-
mum monetary amount of professional indemnity insurance
(PII) or a comparable guarantee held by providers of
payment services, taking into account the risk profile
criterion, the size and type of activities, and in conformity
with the EBA template.

4. EBA soft law on the payment services market,
relating to the protection of the payment market

against criminal activity

Protection from criminal activity within the scope of
EBA’s authority relates to supervisory standards related to
reporting various types of abuses that may take place on
the payment services market in connection with, for exam-
ple, the loss, theft or misappropriation of payment data, in
particular protected data, or a payment instrument, as well
as fraud. According to PSD2, supervisory authorities
should classify serious incidents as appropriate and in
a standardized manner (this refers to incident report con-

tents, incident report forms and procedure for incident
reporting). These issues are regulated by the guidelines on
the requirements for reporting financial abuses under Article
96 paragraph 6 of the second payment services directive
(PSD2). These guidelines relate not only to payment ser-
vices providers reporting financial abuses to the competent
statistical authorities, but also to supervisory authorities
collecting data to be conveyed to EBC and EBA pursuant
to Article 96 paragraph 6 of PSD2. The task of these
guidelines is to establish a transparent and logical system
of data collection and reporting for 28 Member States of
the European Union, through implementing a clear and
tailored model of detection and prevention of crime on the
payment market. For the achievement of this goal, cohesive
data filing and classification arrangements were made,
together with the necessary terminological adjustments.

These guidelines lay down the relevant detailed repor-
ting requirements for payment service providers, with
consideration given to such factors as the type of payment
transaction, frequency, time-limits, reporting period and
geographical division (data on domestic and cross-border
transaction in the European Economic Area and cross-
border transactions outside the European Economic Area).
Payment service providers are obliged to submit data on
transfer orders (broken down according to various clas-
sifications of this form of cashless settlement, e.g. initiated
electronically or otherwise), money orders (classified into
those approved by electronic authorization or by means
other than electronic authorization, losses arising from
losses in bearer transactions), payment transactions effec-
ted with a card, reported by the payment service provider to
the issuer (including fraudulent card payments classified by
type of financial abuse, for example, card loss, card theft,
failure to collect a card, fake card), payment transactions
effected with a card by a provider of payment services
where the acquirer is contractually bound to the payment
service user (classified by type of abuse, for example,
fraudulent alteration of a payment order), cash pay-outs
effected with cards, reported by the payment service provi-
der to the issuer. Moreover, payment services providers are
exempt from reporting losses arising from abuses which
occurred in the provision of the above-mentioned payment
services or in the performance of payment transactions.
Furthermore, the reporting requirements refer to the fol-
lowing classification: data that must be submitted in con-
nection with payment transaction using electronic money;
data which must be submitted in connection with money
order transactions and data in connection with transactions
initiated by providers performing payment initiation ser-
vices. The guidelines under discussion adopt the propor-
tionality principle25 by allowing various requirements to be
differentiated, for example, into those relating to reporting
frequency in accordance with the type of service provided
or size of the payment service provider.

Secondly, the guidelines on reporting requirements for
financial abuses specify the procedure for data handling by
competent bodies for EBA and EBC submission (data
collection), define the degree of detail required of the data
as well as technical information (data stated in euros with
an accuracy of two decimal places, etc.).



6 ISSN 0137-5490 PRZEGLĄD USTAWODAWSTWA GOSPODARCZEGO NR 1 2019

ANALIZA SOFT LAW EBA NA RYNKU USŁUG PŁATNICZYCHTOM LXXII .NR 1 (847).DOI 1033226/0137-5490.2019.1.1

5. The function (role) of EBA
for the payment services market

A survey of the areas of application EBA soft law on the
payment services market allows identifying and differen-
tiating the functions of EBA soft law on that market. It
should be stressed that EBA soft law falls within super-
visory soft law, which means that any functions singled out
here also have a supervisory nature.

A survey of soft law on the payment services market
from a substantive-law perspective allows distinguishing its
two principal functions: first, customer/consumer protec-
tion and second, an interpretative function facilitating the
understanding of the provisions of PSD2.

As to the first function, it can be argued that the
Community supervisor has created — in collaboration with
national supervisors (for soft law is legislated by consul-
tation) high standards of conduct for the achievement of the
fundamental goal of consumer protection, as shown by the
guidelines discussed above, relating to complaint proces-
sing in the capital and banking sectors.

The second interpretative function facilitates a correct
understanding of PSD2 to allow a correct interpretation of
its provisions, technical points, while also contributing at
the same time to customer/consumer protection. This is
exemplified, for instance, by the guidelines on professional
indemnity insurance.

Soft law on the payment services market is an integral
and necessary part of network supervision, which will
arguably continue to develop within its relevant sector in
a manner consistent with that sector’s nature but featuring
(especially in the field of customer/consumer protection)
common solutions for all financial market sectors in the
EU. This is demonstrative of a much-needed substantive
convergence to bring together all segments of the financial
market and introduce not only substantive cohesion in
terms of specific consumer protection standards but also
a cohesive application of supervisory practices.

6. Final remarks

The payment market is arguably experiencing a gradual,
evolutionary normativization of soft law modelled after
other areas of financial market law (e.g. the mortgage
market based on the Act on Mortgage Loans and Super-
vision Over Mortgage Loan Brokers and Agents). The
normativization process in soft law proceeds in different
ways. Firstly, for a reconstruction of a legal standard on the
payment services market and its correct application, just as
in other areas of EU financial market law, EBA soft law on
payments is also necessary. Secondly, the transposition of
soft law to be applied by national supervisory authorities
means that soft law is being incorporated into the super-
visory standard reviewed and supervised by national au-
thorities. This means that supervisory models relevant to
the process of assessment of the proper functioning of
financial institution are becoming extended at the national
level.

Customer/consumer protection on the EU financial mar-
ket, including also in the payment services segment, takes
direct and indirect forms, implemented at the EU but also
— and more importantly — at the national level. At the UE
level, this is based on Article 9 paragraph 5 of the EBA
Regulation and on soft law which aids in the interpretation
of EU legislative acts. Also in this market segment, protec-
tion is implemented by placing upon payment services
providers a wide range of information obligations to be
performed for customers. At the same time, the standard of
information is specified by EU legislation but also by EBA
guidelines.

Soft law on the payment services market relates not only
to the public but also to private law. Interestingly, however,
despite the paradigmatic shift on the financial market from
regulation towards supervision, a sizeable portion of EBA
soft law on payments refers to national norms of private
law.

It is also worth pointing out that soft law on the payment
services market appears to have an inter-disciplinary chara-
cter in that it also touches problems of criminal activity on
the EU financial market.

Undoubtedly, soft law on the payment services market,
just as soft law on the entire EU financial market, impacts
on the interpretation of the provisions of this market’s law.
However, its special role for the payment services market
is an explanatory one, helping to understand EU legislation
on payments. Therefore, in that sense, it does not differ
much from the other soft law on the EU’s financial market
where it also serves two functions, executed by EBA (other
ESAs): a protective function relating to customer/consumer
security and protection on the financial services market and
an explanatory function facilitating the interpretation of
financial market law in the relevant market segment.
However, due to its highly technical language, soft law
plays one more role on the payment market, namely, it is
an instrument through which payment institutions and
supervisory authorities can understand the law, standardize
supervisory practice and achieve substantive convergence.

Supervisory soft law on the financial market, including
on the payment services market, greatly supports inte-
grative processes26 while also being instrumental in the
correct interpretation of supervisory laws and the emerging
procedural models for financial institutions and — in the
case of the payment services market — payment services
providers.

The EU and national macro-prudential supervision also
includes the payment services market which is in turn part
of the EU’s financial market. It should be noted, however,
that the payment sector is not for the time being subject to
any EU-level ESRB recommendations or warnings, or
Financial Stability Committee stances or recommendations
as a national body of macro-prudential supervision. It can
be claimed therefore that, from the point of view of
macro-prudential supervisors, the payment services market
does not appear to exhibit any systemic risks for the time
being. The European Systemic Risk Board’s guidelines and
recommendations make no direct reference to the payment
services market as generating a systemic risk.
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14 Directive No. 2009/110/EC of the European Parliament and of the
Council of 16 September 2009 on the taking up, pursuit of and prudential
supervision of the business of electronic money institutions, amending
Directives 2005/60/EC and 2006/48/EC and repealing Directive 2000/46/EC,
Official Journal of the European Union .L.2009.267.7

15 https://www.eba.europa.eu/documents/10180/1004450/EBA – 2015 –PL
+Guidelines+on+Internet+Payments.pdf/1e7252b3-f6c7-4224-8095-
780c6b0a121c (2 November 2018).

16 https://www.eba.europa.eu/documents/10180/2081899/Guidelines+on
+t h e + s e c u r i t y +m e a su r e s + u nd e r + P S D 2 + % 2 8 E B A - G L - 2 0 1 7 -
17%29– PL.pdf/cd60445e-e39b-413a-b297-6a8bedcf7dc2, EBA/GL/2017/17
(2.11.2018).

17 Among others, J. Byrski, Consumer Protection under Directive
2015/2366 on Payment Services in the Internal Market — Selected Issues,
Zeszyty Naukowe UEK 2017, No 8, p. 26; B. Bajor, Obowiązki informacyj-
ne w zakresie świadczenia usług płatniczych [in:] Ustawa o usługach
płatniczych. Komentarz, A. Zalcewicz (ed.), Warsaw 2016, 139–173.

18 https://www.eba.europa.eu/documents/10180/2015792/Guidelines+on
+Authorisat ions+of+Payment+Insti tu t ions+%28EBA-GL-2017-
09%29– PL.pdf/06b0a678-eccb-4d58-8268-e0e22b0c3c23, hereinafter refer-
red to as guidelines on authorizations. The guidelines of 8 November 2017
are applicable as of 13 January 2018.

19 https://www.eba.europa.eu/documents/10180/1956339/Guidelines+on
+PII+under+PSD2+%28EBA-GL-2017-08%29 – PL.pdf/41564ec3-b596-
46a8-87ac-b2e40fc0e434, hereinafter referred to as guidelines on profes-
sional indemnity insurance. The guidelines of 12 September 2017 are
applicable as of 13 January 2018.

20 These regulations are related to anti-money laundering activities/com-
bating the financing of terrorism.

21 These are entrepreneurs listed in Article 5 paragraphs 2 and 3 of
PSD2.

22 See Article 73 of PSD2.
23 See Articles 89 and 90 of PSD2.
24 See Article 92 of PSD2.
25 For more on the proportionality principle on the payment services

market, see J. Byrski, Outsourcing w działalności dostawców usług płat-
niczych, Warsaw 2018, passim.

26 See and compare T. Möllers, Sources of Law in European Securities
Regulation — Effective Regulation, Soft law and Legal Taxonomy from
Lamfalussy to de Larosiere, ‘‘European Business Organisation Law Re-
view’’ 2010, Nr 11, p. 381 and following.
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bankowym w świetle art. 133 ust. 1a ustawy Prawo bankowe. Studia
Prawnoustrojowe, (38), 29–44.

Kaszubski, R., (2006), Funkcjonalne źródła publicznego prawa bankowego.
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