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Introduction

Corporate disputes do not exist in vacuum. If not dealt

with properly (and in a timely fashion), their consequences

may be disruptive or even serious enough to ultimately

undermine a company's existence. The severity of disputes

varies, yet the rate of usage of ADR in corporate disputes in

Poland is still relatively low1. At the same time, as stated by

Sir Michael Kerr2, many scholars and researchers believe

that the future of dispute resolution does indeed belong to

ADR3. Yet, considering the Polish example, the reliance on

the judicial system is still so strong, that, arguably, even the

change of law might not have a significant impact on

corporate dispute resolution in Poland. Historically, there

have been many obstacles in the process of arbitration

implementation4. 

Arbitrability was certainly one of the major obstacles, and

a reason why, in key areas related to business, many disputes

were not subject to arbitration. The arbitrability of

corporate disputes in Poland has been a controversial issue

for some time now. Hence, controversies surrounding

arbitrability and other legal arbitration-related queries
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Abstract
The primary goal of the paper is to elaborate on some of

the recent changes of arbitration laws in Poland. The

paper tracks selected measures relating to corporate

disputes on an international level and compares and

contrasts them with Polish regulations pertinent to the

concept of arbitrability. The underlying objective of the

paper is to highlight the novelties in Polish law, and how

they correspond to the current international trends in

the realm of arbitration. The paper highlights the

importance of implementing ADR in a corporate

setting. As evidenced by case law, corporate disputes are

prone of having a significant impact on the functioning

of a business enterprise, the market, and the economy.

For these reasons, implementing the idea of dispute

resolution into corporate governance may contribute to

a shift in the way of doing business in Poland. The

applied methodology is based on an analysis of selected

Polish and international legislative acts pertinent to

arbitration, supplemented by statistical data, viewpoints

and opinion present in the doctrine of arbitration law.
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Streszczenie
Głównym celem artykułu jest ukazanie ostatnich

zmian w Kodeksie postępowania cywilnego, w kontek-

ście zdatności arbitrażowej sporów korporacyjnych

w Polsce. Zasadniczy charakter zmian regulacji doty-

czących arbitrażu korporacyjnego wymaga dogłębnej

analizy z jednoczesnym uwzględnieniem wybranych

uregulowań międzynarodowych. Intencją artykułu jest

podkreślenie wartości implementacji idei arbitrażu ja-

ko metody rozwiązywania sporów korporacyjnych.

Upowszechnienie alternatywnych metod rozwiązywa-

nia sporów w zakresie sporów korporacyjnych ma

szczególną wartość dla gospodarki. W związku z tym

wysiłki ustawodawcy korespondujące ze światowymi

trendami w dziedzinie arbitrażu mają szczególną war-

tość nie tylko praktyczną, ale również edukacyjną.

Oprócz przedstawienia w sposób przyczynkowy zmian

w zakresie zdatności arbitrażowej artykuł ukazuje

użyteczność arbitrażu w kontekście sporów korpora-

cyjnych, jak również ma na celu promocję alternatyw-

nych metod rozwiązywania sporów. 

Słowa kluczowe: zdatność arbitrażowa, ADR

(alternatywne metody rozwiązywania sporów), arbitraż,
spory korporacyjne
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propelled major changes to the Polish Code of Civil

Procedure (PCCP)5 regarding arbitration. In a corporate

context, arbitration may be particularly useful as it has the

potential to secure interests of all parties involved (whether

shareholders or board members), through standardized

procedural safeguards, such as party autonomy and

confidentiality.

Therefore, witnessing the landscape of corporate disputes,

it is worthwhile to consider the past, current and future role

of arbitration in Poland. In the grand scheme of Polish

business relations, arbitration is generally considered 

a relatively new tool of dispute resolution. The effective and

economic methods of conflict resolution are of utmost

importance for the business community, and for that reason

the recent amendments in the Polish civil procedure and

their implications on trade and dispute resolution in Poland

should be elaborated on. 

Context — alternative dispute resolution 
in the realm of business

To begin with, one of the many available alternative

dispute resolution definitions summarizes it as a method of:

"co-operating problem solving", so that each party […] must

cooperate to reach a solution to a problem (Chattatterje,

Lefcovitch, 2008, p. 80). Acknowledging many benefits of

arbitration, some recognition also needs to be given to

mediation, which nurtures peaceful means6 of conflict

resolution in a commercial setting. Without a doubt,

alternative dispute resolution methods emerged out of

practice. An increasing interest in ADR in key areas 

of business (such as construction, trading, etc.), is a proof of

companies being increasingly aware that even well drafted

contracts often lead to disagreements about their meaning

or performance. The objective of ADR (rather than

expensive and casuistic litigation) is to ensure continued

contractual performance, preserve the business relationship

between parties and facilitate successful completion of 

a project (Guillemin, 2011, p. 14). Such approach makes

ADR almost like a "management tool" and may be used

under many circumstances. Considering the nature of

business relationship between shareholders in limited

liability companies and joint-stock companies, the trust-

building nature of ADR, as well as restoration and

preservation of contract dynamics should be reckoned

powerful management tool in such disputes (Guillemin,

2011, p. 15). 

The truism is that disputes are an integral part of the

society, whether we like it or not (Tercier, 2011 p. 4). The

spread of amicable ADR practices migrated to Europe from

federal and state-court annexed ADR programs that were

applied in the U.S. However, in early stages of ADR

development in the U.S, practitioners recognized that data

on business experience was hard to find. That put the wheels

in motion for many extensive studies, such as the 1997

Cornell University study of ADR use among 1000

corporations (Geddes, 1997). After 15 years, the second

study followed7, shedding more light on corporate resolution

methods in America. The 1997 study revealed that

mediation, rather than arbitration, was the preferred

method of dispute resolution among surveyed American

corporations over the past 3 years when the survey was

conducted. What is a key finding of that research is that 59%

respondents said that ADR "preserved good relationships"

(Geddes, 1997). The relationship-preserving potential is

critical in a commercial setting where long-term goals may

be stymied by short-term success. Polish commercial law and

ADR practices largely build and rely on the American and

German experience and framework (Włodyka, Szumański

2019, p. 7). Hence, it seems worthwhile to consider research

on aspects of corporate disputes that have a relationship

building potential, and have more of sociological and

psychological nature. That can inspire not only good

corporate practices but, most importantly, good corporate

governance.

To sum up, in a post-2011 Cornell study, Prof. 

T. Stipanowitch notes that: "What may be most surprising is

that when it comes to managing conflict, many business

remain passive instead pro-active, ad hoc rather than

systematic" (Stipanowitch, Lamare, 2014, p. 18) which, to 

a certain extent, corresponds to the current business culture

practices in Poland (Srokowski, 2012). As ADR is — slowly,

but undeniably8 — making its way to the general public, the

pivotal question arises: should corporate fires (disputes) be

put out in an ad-hoc fashion with ADR, or does the Polish

business community need a more systematic and thorough

(arbitration) system?

The importance of corporate disputes 
& arbitration

As regards arbitration, there are a few controversies

surrounding the notion of "corporate disputes" that need to

be elaborated on. In principle, it is difficult to label or

compartmentalize any select group of disputes to be

exclusively of "corporate nature". In light of the views

expressed in literature (Markert, 2015, p. 31), the

compartmentalization challenge has been associated with

the facts that: (a) there is no comprehensive list of corporate

disputes, and (b) the variety of disputes is also associated

with different forms of corporations that operate in various

jurisdictions9. Therefore, it is not only the application of the

appropriate resolution method that poses a challenge to the

parties involved. Instead, correct assessment of what 

a corporate dispute actually is may also be an issue. 

What is relevant in an international context is that there is

a connection between the usage of ADR in a commercial

setting and good governance. Among many international

institutions, the Organization for Economic Co-Operation

and Development (OECD), which strives to create better
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policies for better lives10, has recognized the importance of

alternative dispute resolution and corporate governance. An

initiative called the Corporate Governance Regional

Roundtables, which focuses on policy-creating international

dialogue, acknowledges the problem of poor regulatory and

judicial enforcement to shareholder protection as well as

foreign investment in emerging markets. In spite of these

issues, OECD gives preference to arbitration as the primary

means of dispute resolution, through a program called the

ACLD (arbitration of company law disputes). ACLD, in its

core, focuses on three key areas: 

1) Policy dialogue on the role of ACLD in corporate

governance,

2) Development of a global understanding of how ACLD

can be approached,

3) Development of guidelines aimed at protecting

shareholders' rights11.

It is therefore imperative to recognize the importance of

the relation between good corporate governance and

alternative dispute resolution. As of late, regional round

tables have been focused on corporate governance in Asia,

Latin America, the Middle East and Africa. The most recent

European Exploratory Meeting on Resolution of Corporate

Governance Related Disputes was held in Stockholm on

March 20th, 200612. Even though the document on its face

seems a bit seasoned13, it provides a list of some of the most

common categories of corporate governance related

disputes. Interestingly enough, even though the document is

14 years old, it remains relevant to corporate disputes. 

Considering the difficulty in the precise delimitation of

what corporate disputes are, the Stockholm Roundtable 

list should by no means be treated as exhaustive, but rather

as a "sample". The document lists 15 categories of

disputes. Paying due regard to arbitration, the relevant 

3 categories are:

1) Nomination/appointment of board members: disputes

between shareholders and the nomination committee and/or

the board over nomination and/or appointment of board

members/executives, as well as regarding the criteria for

nomination and appointments;

2) Remuneration/bonuses: disputes between shareholders

and the remuneration committee and/or the board over

remuneration and/or bonuses of board members/executives,

as well as regarding the criteria for remuneration/bonuses;

3) Mismanagement: disputes between shareholders and

boards on the possible mismanagement of a company14.

Seemingly, veto powers and minority shareholders rights

also have a potential to create impasse and indeed, often do

lead to gridlock and what some call 'corporate paralysis'

(Hodge O'Neal, 1954, p. 786). Bearing in mind the nature

and gravity of intra-company disputes which are the pivot of

this research, but also considering the out-of-company

disputes and their impact on the society, on the sidelines lays

an important feature of conflict resolution — the apology.

Given the interdisciplinary context of corporate conflict, 

a movement emerged over the recent years that came to be

known as CRS (Corporate Social Responsibility). The CRS

movement calls for a more holistic relationship building

scheme between the company and multiple stakeholders

(Runnels, 2011, p. 483). The crux of the CRS idea evidently

corresponds to the peace-making concept of ADR, and

therefore could be potentially considered as useful by the

business community.

The concept of arbitrability

Arbitration practitioners and scholars have continually

expressed their concern as regards arbitration-awareness in

the business community, as well as the fact that arbitration

laws in Poland haven't been amended for a while now

(Olechowski, Tujakowska, 2019). If one was to dissect the

common problems that are universal to many jurisdictions,

there is no doubt that arbitrability would be in the forefront

of any analysis. As a matter of fact, different approaches to

arbitrability have been expressed in the realm of

international arbitration. Domestic laws and their

interpretation, case law and opinions expressed by scholars,

essentially have summed up to what is known as a "snow-ball

effect". With more case law and scholarly opinions,

uncertainty grew. That is particularly relevant and important

in inherently controversial areas, such as insurances,

insolvency, IP rights and corporate disputes (Perales

Viscasillas, 2016). 

However, the concept of arbitrability is quite simple — it

is an investigation whether a dispute can or cannot be

subject to arbitration. In other words, whether the issue at

dispute can be considered by an arbitration tribunal, and if

an award can be made. Arbitrability is certainly one of the

major reasons why in key areas related to business, many

disputes were not subject to arbitration. The notion of

arbitrability is akin to the subject matter of the dispute,

having the attribute or characteristic of being able to be

settled through the conventional judicial system. As a side

note, the legislative history behind arbitrability in many

national legislative acts evidences the struggle of unifying

the concept on an international level. Different concepts of

arbitrability have emerged over the evolution of arbitration,

yet no substantial agreement has been reached on the

international level, as evidenced by the 1985 UNCITRAL

Model Law on International Commercial Arbitration15. The

only reference regarding arbitrability is the one contained in

section (b) p. 46: Grounds for setting aside. Notably, the

2006 revision of the Model law considers non-arbitrability16,

but not the concept of arbitrability in its entirety.

The past, the present & the future 
of controversies related to the arbitrability 

of corporate disputes in Poland

The current analysis of arbitration in the context of

corporate disputes needs to consider the following

regulation: articles 1157 [arbitrability] and 1163 [binding

t. LXXIV nr 1/2021 (871) DOI 10.33226/0137-5490.2021.1.5

ISSN 0137-5490   PRZEGLĄD USTAWODAWSTWA GOSPODARCZEGO 37

PUG_5.qxd  04-02-2021  11:46  Page 37



force]. Art. 1157 considers the scope of disputes subject to

arbitration: "Unless stated otherwise, the parties are free to

subject a dispute to arbitration: (1) If the dispute concerns

property rights, with the exclusion of alimony, (2) Non-

property rights, if said rights can be subject to a court

settlement". 

The controversy related to the previous regulation was

whether the settlement criterion was applicable to both

proprietary and non-proprietary rights. In addition, under

the previous legal regime, controversies were related to the

basic principles of both arbitration and corporate law. Since

the underlying premise of arbitration is party autonomy,

right to be heard & equal treatment, and the operative

regulations of corporations with share capital is the

majority rule and the primacy of capital over shareholder,

the tension between these two concepts is inevitable (Chyla,

2019, s. 36). As of now, it is clear that the arbitrability

standard is only applicable to non-propriety rights. In

consequence, if a dispute lacks the arbitrability feature,

under the Polish Code of Civil Procedure, the court will not

enforce the arbitration award (see art. 1206 § 2 p. 1 PCCP

& 1214 § 3 p. 1 PCCP), deeming the arbitration proceeding

void in its entirety.

Next, Art. 1163 concerns the binding force of an

arbitration clause in a corporate dispute: "§ 1. An arbitration

clause contained in the articles of association of a company,

relating to disputes resulting from the relationship between

shareholders and the company, binds all stakeholders,

company governing bodies and their members". Art. 1163 is

pertinent to business enterprises and their possible

arbitration-related obligations. The enterprises, as defined

by the Polish Commercial Companies Code17 and the

relevant documents, are: company deeds of a registered

partnership (spółka jawna), limited liability partnership

(spółka partnerska), limited partnership (spółka

komandytowa), limited joint-stock partnership (spółka
komandytowo-akcyjna) as well as articles of association of 

a limited liability company and joint-stock companies

(Marciniak (red.), 2020). In essence, said provisions subject

parties entering into the aforementioned organization to the

cognition of an arbitration tribunal in the event of a dispute.

As opposed to the traditional arbitration clause, Polish

courts have determined that the arbitration clause provided

in the corporation deeds or articles of association is, by

reference, a specific form of an arbitration clause18.

Conclusion 

To conclude, some of the major aspects pertinent to

corporate governance and alternative dispute resolution are:

good will of the parties, practical and easily assessed bylaws

and articles of association and, finally, effective ADR and

dispute resolution safeguards that ensure a timely and

effective resolution of a corporate dispute. Yet, a precise

assessment of the effectiveness and future of the new law

amidst the Polish corporate culture will be difficult. In the

context of the new arbitrability law, the key ingredients of

the ever-changing corporate landscape, such as: corporate

secrecy, non-compete clauses and, most importantly,

arbitration, provide for such strict confidentiality measures,

and in turn may result in a two-fold scenario for Poland.

Corporate parties will either bear witness to a bloom of

arbitrations, or they will see a new surge of corporate-

related lawsuits denouncing arbitration as a dispute

resolution mechanism. Whichever it will be, in theory 

a wide-spread appreciation of apology in a corporate setting

may contribute to a more successful conclusion of corporate

disputes. 
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Przypisy/Notes

1 See, for example: https://wgospodarce.pl/informacje/48804-arbitraz-wciaz-niezbyt-popularny and https://gf24.pl/top-manager/item/1386-arbitraz-ma-przewage-

nad-sadami-powszechnymi, where a renowned Polish arbitration expert B. Gessel-Kalinowska and K. Czech invoke studies conducted by the Polish Ministry of Justice,

stating that, at present, almost 50% of entrepreneurs do not know what arbitration is. These data is not available to broader public, and is not distinguished with regards

to different sectors, the number of surveys made and the location of the business operation considered. Having said that, it remains unclear whether the 50% are

individual entrepreneurs or perhaps the statistics include corporations. With all that in mind, I believe that there will always be a pressing need to dedicate more

resources to research in the field of arbitration.
2 "(…) and in the same way as I have had my mind changed about litigation in favor of arbitration, my long devotion to arbitration is now being eroded by the realization

that the future will belong to ADR" — Sir Michael Kerr, Past President of the London Court of Arbitration, (Carrol, Mackie, 2006, p. 7).
3 Also, a vast body of research has been devoted to the role of ODR (online dispute resolution systems) and its impact on the future of dispute resolution, see, for

example, G. Kaufmann-Kohler, Online Dispute Resolution and its significance for International Commercial Arbitration [in:] Global reflections on International Law,

Commerce and Dispute Resolution, ICC Publishing, Publication no. 693, www.iccbooks.com, available at: https://lk-k.com/wp-content/uploads/Online-Dispute-

Resolution-and-Its-Significance-for-International-Commercial-Arbitration.pdf, also: EU ADR platform: https://europa.eu/youreurope/business/dealing-with-

customers/solving-disputes/online-dispute-resolution/index_pl.htm 
4 For example, consider the lack of private business relations prior to 1989. For more on this, see: Gessel-Kalinowska, 2014.
5 Journal of Law 2019, item 1460 with later amendments.
6 For more benefits of peaceful means of conflict resolution and peacemaking, see: Bryant Frank, 2019.
7 Survey of Corporate Counsel in Fortune 1000 companies, Cornell University Scheinman Institute on Conflict Resolution, the Straus Institute for Dispute

Resolution at Pepperdine University School of Law, and the International Institute for Conflict Prevention and Resolution ("CPR"), 2011. 
8 As different studies suggest a different state of ADR recognition and usage in Poland, it is the author's belief, supported by the legislative changes in the ADR

framework, that perhaps we may soon be witnessing an ADR revolution.
9 Forms of business enterprises which can be found across the world may have similar feature, however, that is not to say they are indeed the same business legal

construct. 
10 OECD: https://www.oecd.org/about/, access: 15.03.2020
11 OECD: Alternative Dispute Resolution and Corporate Governance: https://www.oecd.org/daf/ca/corporategovernanceprinciples/alternativedispute

resolutionandcorporategovernance.htm, access: 16.03.2020.
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12 OECD Exploratory meeting, Resolution of Corporate Governance Related Disputes, Stockholm, Sweden 20 March 2006, https://www.oecd.org/daf/

ca/corporategovernanceprinciples/37188720.pdf, access: 17.03.2020.
13 Not to call it old.
14 OECD Exploratory meeting, Resolution of Corporate Governance Related Disputes, Stockholm, Sweden 20 March 2006, https://www.oecd.org/daf/

ca/corporategovernanceprinciples/37188720.pdf, p. 7–8, access: 17.03.2020. 
15 United Nations Commission in International Trade Law, Model Law on International Commercial Arbitration, 1985, with amendments as adopted in 2006,

available at: https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
16 UNCITRAL Model Law: "Grounds that a court may consider  of its own initiative are as follows: non-arbitrability of the subject-matter of the dispute or

violation of public policy (which is to be understood as serious departures from fundamental notions of procedural justice)", p. 35.
17 Journal of Law 2000 No. 94, item 1037, following Journal of Law 2019, item 505.
18 Judgement issued by the Civil Chamber of the Supreme Court of Poland, 12.10. 2012, sign. IV CSK 82/12.
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