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Summary: The study concerns the scope of liability with the joint property for the obli-
gations of one of the spouses and the issue of the defence of the debtor’s spouse by way of
anti-enforcement actions. First, the matter of the property liability of the spouses for the
obligations incurred by one of them when they remain in the matrimonial regime is di-
scussed. Next, the issue of the joint property liability for the obligations due to the public
law liabilities has been outlined. Further on, anti-enforcement actions as an expression of
the substantive defence of the debtor’s spouse have been discussed. Finally, it was pointed
out that the debtor’s spouse had an opportunity to defend himself/herself in the event of the
execution from the joint bank account of the debtor and his spouse.
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Streszczenie: Opracowanie dotyczy zakresu odpowiedzialno$ci majatkiem wspdlnym
za zobowigzania jednego z matzonkéw oraz kwestii obrony matzonka diuznika w drodze
powddztw przeciwegzekucyjnych. W pierwszej kolejnos$ci omoéwiono problem odpowie-
dzialno$ci majatkowej matzonkow za zobowigzania zaciggniete przez jednego z nich, gdy ci
pozostaja w ustawowym ustroju majatkowym. Nastepnie przedstawiono w zarysie kwestie
odpowiedzialnoéci majatkiem wspolnym za zobowigzania z tytulu naleznosci publiczno-
prawnych. W dalszej czgéci zostaly omdwione powddztwa przeciwegzekucyjne stanowigce
wyraz merytorycznej obrony matzonka diuznika. Na koniec wreszcie wskazano na moz-
liwo$¢ podjecia obrony przez matzonka dluznika w wypadku prowadzenia egzekucji ze
wspodlnego rachunku bankowego dluznika i jego malzonka.

Slowa kluczowe: majatek wspolny matzonkéw, odpowiedzialno$¢é majatkowa matzonkow,
ustawowy ustrdj majatkowy, merytoryczna obrona diuznika, powddztwo ekscydencyjne,
powddztwo opozycyjne

Liability for obligations is one of the most important elements of the wider pro-
blem of matrimonial property relations. The issue of spouses’ liability for obliga-
tions has a significant social significance because, on the one hand it relates to the
legitimate interests of creditors and on the other it concerns the fundamental inte-
rests of the family. However, the amendment to the Family and Guardianship Code
of 17 June 2004 has radically changed the rules of liability for the obligations of one
of the spouses, but there are still serious doubts about many important issues. These
doubts lead to re-addressing the problem of anti-enforcement actions in confronta-
tion with the liability of the spouses of joint property.

The liability of spouses for obligations to which one spouse is a debtor, depends on
the property regime in which the spouses remain. Differently this responsibility will be
realized when it comes to the contractual matrimonial regime, differently in the statu-
tory matrimonial regime, and yet differently in the compulsory matrimonial regime. In
this paper, only issues that relate to the statutory matrimonial regime will be analyzed.

During the marriage, if the spouses remain in the system of matrimonial re-
gime, the liability for the obligations incurred by both spouses, i.e. for their joint
debt is based on the general principles of civil law and, as a rule, will apply to both
their personal property and joint property'. The situation is different when the
spouses are in a joint property and the debtor is only one of the spouses. Pursuant
to art. 42 of the Family and Guardianship Code (hereinafter referred to as FGC),
the creditor’s ability to satisfy his / her spouse during the statutory joint life is

' J. Zralek, Odpowiedzialnos¢ matzonkéow za zobowigzania po nowelizacji przepiséw o ustawowej
wspélnosci majgtkowej, ,Rejent” 2005, No. 9, p. 362.
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excluded from the share which, in the event of termination of such communion,
will fall to that spouse in joint property or in individual items belonging to that
property. He may not, during the statutory joint property, seize the rights which
the spouse personally has to demand that the court establish separate property
agreement and bring about the cessation of joint property, which would undoub-
tedly give him the opportunity to satisfy himself from the share in the property
which was covered by it?.

The existence of a marriage at the level of property relations requires that in
certain situations the other spouse be responsible for the obligations incurred by
the spouse’. Considering the well-being of the family, in particular in its material
aspect, and due protection of the creditor’s rights, a compromise solution was intro-
duced in the sense that the liability for the obligations of one of the spouses from the
joint property is limited to situations indicated by the legislator*.

The rules of this liability are included in art. 41 of the FGC, which provision is
mandatory, and therefore its operation cannot be excluded or changed by the will
of the spouses’. Therefore, if the commitment was incurred by one of the spouses, it
should be determined whether the spouse gave his/her consent®. According to art.
41 § 1 of the FGC the creditor may request satisfaction from joint property only if
such consent has been given. The consent of one of the spouses to perform a legal
act is a declaration of the will of a third party in relation to the parties to this act
within the meaning of art. 63 § 1 of the Civil Code’.

With this rule of responsibility, the provision of art. 787 of the Code of Civil
Procedure, concerning the implementation by court enforcement of the creditor’s
rights to satisfy themselves from the joint property of the spouses for the obligations
of one of them. Indeed, the granting of an enforcement clause to an enforcement
order issued against a married person, enabling the enforcement to be carried out
also on joint property, was conditional on the creditor’s demonstration by an official
or private document that the claim as enforceable was the result of a legal act carried
out with the consent of the debtor’s spouse.

2 M. Sychowicz [in:] K. Piasecki (ed.), Kodeks rodzinny i opiekuticzy. Komentarz, Warszawa 2006, p. 229.
> T. Smyczynski [in:] T. Smyczynski (ed.), System prawa prywatnego, Vol. 11: Prawo rodzinne i opie-
kuricze, Warszawa 2009, p. 481.

*A. Stepniak-Sporek, Dziatalnos¢ gospodarcza z udziatem matzonkéw, Warszawa 2009, p. 410.

> ].St. Piatkowski [in:] J. St. Pigtkowski (ed.), System prawa rodzinnego i opiekuticzego, Ossolineum
1985, p. 445; J. Ciszewski, Niektére zagadnienia odpowiedzialnosci matzonkow za zobowigzania zacig-
gniete w czasie trwania wspolnosci ustawowej, ,,Problemy Egzekucji Sadowe;j” 1997, No. XXVTI, p. 8.

¢ The wider range of assets that a creditor can satisfy applies to both cases where consent was optional
and mandatory.

7 T. Mroz, Wymég zgody matzonka do dokonania czynnosci prawnej, [in:] J. Wrocenski, J. Krawczynski
(ed.), Finis legis Christus. Ksiega pamigtkowa dedykowana ksiedzu profesorowi Wojciechowi Goralskie-
mu z okazji siedemdziesigtej rocznicy urodzin, Vol. 2, Warszawa 2009, p. 1204.
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The initiative to request the consent of the other spouse to enter into an obli-
gation, regardless of its type and value the FGC leaves to the creditor®. The consent
referred to is an optional consent’ as opposed to the mandatory consent' expressed
inart. 37 § 1 of the FGC".

To the consent referred to in art. 41 § 1 of the FGC, art. 63 of the Civil Code will
not apply. Therefore, it is a declaration of will in the technical and legal sense, a state-
ment to be submitted to another person (art. 61 § 1 of the Civil Code)'. The spouse
who consented does not therefore become a party to the legal act carried out by the
spouse®. The consent of the other spouse to act does not have to include the exact
content of the intended action, and in addition, this declaration does not have to be
addressed to the spouse’s contractor, it is enough that the addressee is the spouse who
intends to perform the specific action. When it comes to the date on which it is to be
expressed, it is generally accepted that a statement of its expression may be made both
before and at the same time. According to J. Pietrzykowski, there are no obstacles for
the other spouse to confirm it after the act'. The question arises in what form the
debtor’s spouse is to agree to the commitment. It should be considered whether the
principle of arbitrariness applies in this respect or whether consent should be expres-
sed in the form required for the given legal act from which the claim arises. There is no
doubt that the consent in question does not affect the validity of the legal act, but only
the extent of the liability of the spouses on their joint property'”. However, one must
remember about the disposal of art. 787 of the Code of Civil Procedure. Therefore,
the lack of a requirement to consent in the form required for a given legal act justifies
the view that consent, regardless of the nature of the obligation and the nature of the
subject of the obligation, may be expressed in any form'e. Although the spouse’s debt
incurred with the consent of the other is also borne by his / her spouse from joint
assets, this does not mean that he / she becomes a co-debtor. In this case, s/he is re-

¢ E. Holewinska-Lapinska, Ochrona interesow matzonka dluznika w postepowaniu o nadanie klauzuli
wykonalnosci przeciwko osobie pozostajgcej w zwigzku matzetiskim, ,,Przeglad Sadowy” 1999, No. 5, p. 87.
° This means that the lack of consent is irrelevant to the legal act itself and does not invalidate this
act, but it affects the scope of liability for the contracted obligation (I. Gredka, Odpowiedzialnos¢
majgtkiem wspolnym za zobowigzania jednego z matzonkéw, “Rodzina i Prawo” 2007, No. 2, p. 24).

1©° Mandatory consent extends the liability to the joint property of the spouses.

" J. Pietrzykowski [in:] K. Pietrzykowski (ed.), Kodeks rodzinny i opiekuticzy. Komentarz, Warszawa
2010, p. 439. According to J. Ignatowicz (J. Ignatowicz, M. Nazar, Prawo rodzinne, Warszawa 2005, p.
160-161) the scope of application of the provision of art. 41 (1) of the FGC should include the incur-
ring of obligations by one spouse with both mandatory and optional consent of the other spouse.

12 M. Sychowicz [in:] Kodeks rodzinny..., p. 223.

' CF judgment of Supreme Court of 24.06. 2005r., VCK 799/04, unpublished).

" J. Pietrzykowski [in:] Kodeks rodzinny..., p. 439.

*A. Lutkiewcz-Rucinska, Uwagi do projektu zmiany malzetiskiego prawa majgtkowego, ,,Kwartalnik
Prawa Prywatnego” 2001, p. 154.

6 M. Sychowicz [in:] Kodeks rodzinny..., p. 223; ]. Ignaczewski, Malzeriskie ustroje majgtkowe. Art.
31-54 KRO. Komentarz, Warszawa 2006, p. 109. Of different opinion was J. Pietrzykowski (J. Pietrzy-
kowski [in:] Kodeks rodzinny..., p. 439).
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sponsible for someone else’s debt, i.e. the debt of his/her spouse, and his/her liability is
limited to all or part of the joint property. The second spouse’s obligation comes down
to removing (pati) enforcement of joint property.

Who is the debtor is decided by the legal event that is the source of the obliga-
tion, not the content of art. 41 § 1 of the FGC, in the light of which the debtor is only
one of the spouses and only the creditor is entitled to a claim for the performance"’.

The rules of liability contained in art. 41 of the FGC, as is commonly accepted, apply
only to civil law obligations. In order to define a civil law obligation, it is necessary to
specify the nature of the civil law relationship. The constitutive feature of this relation-
ship is the equivalence (equality) of the parties, which means that none of the entities of
this relationship, regardless of whether it is a natural person, a legal person or an organi-
zational unit within the meaning of art. 33" of the Civil Code, is not subordinated to ano-
ther'®. Another important feature of this relationship is the autonomy of the entities, in
particular its basic link, which is the freedom of contract, which is, as A. Stelmachowski
puts it, the guiding principle of civil law, its distinctive feature'®. In the civil law relation-
ship, the parties’ services are also characterized by their equivalence. Therefore, having
regard to the above, it can be stated that the civil law obligations are those resulting from
civil law relations regulated by the provisions of the Civil Code, and, moreover, those
that result from employment, family and guardianship law, and other legal relationships
governed by other laws, whose subjects are characterized by parity, and their provision
is generally equivalent. Liability with joint property also applies to civil claims that have
been awarded in criminal proceedings by means of an adhesive action®. It does not
matter in which proceedings the claim corresponding to the existing obligation of one
of the spouses may be enforced?'.

IT

The model of limited liability of joint property for the obligations of one spouse
adopted in the Family and Guardianship Code does not cover the fulfillment of
obligations arising from public law provisions. Therefore, liability for receivables
from the Treasury and other public law entities is governed by separate provisions.

7 E Zedler, Dochodzenie roszczeti majgtkowych od matzonkéw, Warszawa 1976, p. 39.

8 Z. Banaszczyk [in:] M. Safjan (ed.), System prawa prywatnego, t. 1: Prawo cywilne - czes¢ ogélna,
Warszawa 2007, p. 837.

¥ A. Stelmachowski, Wstep do teorii prawa cywilnego, Warszawa 1984, p. 40-41.

2 T. Smyczynski [in:] System prawa..., p. 487.

! E. Skowronska-Bocian, Rozliczenia majgtkowe matzonkow w stosunkach wzajemnych i wobec 0séb
trzecich, Warszawa 2005, p. 122.
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And so according to the content of art. 28 § 1 of the Executive Penal Code* imposed
in criminal proceedings against one of the spouses, fines, court fees and debts are subject
to satisfaction from the convict’s personal property and remuneration for work or other
gainful activities, as well as his/her copyrights and related rights. Only when the satisfac-
tion of the debtor’s assets mentioned above is ineffective, can enforcement be carried out
from joint assets. The basis for referring enforcement to joint property will most often
be a report drawn up by a bailiff on the ineftectiveness of enforcement. In its absence, it
is sufficient if the creditor demonstrates that the enforcement of personal property will
not give the desired results. Therefore, the above provision allows the enforcement of
the receivables listed in the joint property only on a subsidiary basis*. Unlike in the civil
law regulation, we are dealing here with a certain statutory order of satisfying creditor’s
claims, which takes into account the division of joint property into earnings and benefits
as well as other income from personal property*.

The provision of art. 29 of the Executive Penal Code regulates the effects of a final
judgment of a criminal measure forfeiture in the sphere of joint property of spouses. The
rules for adjudicating a criminal measure for forfeiture of items are set out in art. 44 of the
Penal and 29-33 of the Executive Penal Code. Pursuant to the content of art. 29 of the Exe-
cutive Penal Code upon the final decision of a criminal measure forfeiture against one of
the spouses who are under a joint property, the property subject to forfeiture or subject to
enforcement of the forfeiture of equivalent items or benefits shall lose the nature of the ele-
ments of joint property and shall become the property of the State Treasury. At this point,
it should be noted that it is also permissible, therefore, to secure financially a fine, interest,
court fees, forfeiture on joint assets, if it is suspected that satisfaction from other sources
will prove impossible or the forfeiture is part of the joint property®.

The liability of the spouses’ joint property for tax liabilities is different®. First of
all, it should be noted that the spouse’s liability is not shaped like the responsibility
of a third party”. The Tax Code - in accordance with the doctrine postulates already
submitted in the 1970s*® - excluded them from the circle of third parties*. Pursuant
to art. 26 p § 1 the Tax Code the taxpayer is liable for all taxes arising from tax lia-

22 This provision uses terms such as “separate assets” and “remuneration for other services rendered
in person’, and therefore terminology prior to the amendment to the Family and Guardianship Code
of 17 June 2004.

» K. Korzan, Czy do egzekucji z majgtku wspélnego wystarczy tytult wykonawczy przeciwko jednemu
z matzonkow?,” Rejent” 1996, No. 2, p. 17.

2 T. Sokotowski, Prawo rodzinne. Zarys wyktadu, Poznan 2010, p. 94.

» ]. Misztal-Konecka, Zabezpieczenie majgtkowe w postepowaniu karnym na sktadnikach majgtku
wspélnego matzonkéw, ,Monitor Prawniczy” 2007, No. 10, p. 554-555.

¢ This problem is regulated by the Act of 27.08.1997. The Tax Code (Journals of Law No. 139, item 926).
77 K. Czerska, Matzonkowie jako przedsigbiorcy, ,Przeglad Podatkowy” 1999, No. 2, p. 14.

# M. Gintowit-Jankowicz, Odpowiedzialnosé matzonkéw za zobowigzania podatkowe, ,,Studia Praw-
nicze” 1972, No. 32, p. 170.

*  According to the content of art. Tax Code 110 a divorced spouse is included in the category of third
parties.
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bilities**. This is an unlimited personal liability. Details of the taxpayer’s obligation
are included in art. 29 § 1 the Tax Code, which states that the liability of married
persons includes the personal property of the taxpayer and the joint property of the
taxpayer and his/her spouse®’.

By compiling art. 26 the Tax Code with the content of art. 29 § 1 of that ordinan-
ce, it can be seen that the Act distinguishes between the taxpayer’s personal property
and the joint property of the taxpayer and his/her spouse, while Art. 29 § 1 the Tax
Code only extends the taxpayer’s liability to the joint property of the taxpayer and
his/her spouse®. The spouse’ liability does not extend to his/her personal proper-
ty*’. Although the spouses are not jointly and severally liable, the tax debt may be
satisfied from the joint and personal property of the taxpayer*. However, joint and
several liability with the taxpayer for his/her tax arrears that arose during the course
of joint property is borne by the divorced spouse with all his/her personal property
and all joint property. The spouse’ liability applies not only to the principal claim
itself, but also to interest on tax arrears, since the spouse is liable to the same extent
as the taxpayer®. The payer’s spouse is responsible for tax liabilities from the mo-
ment such liability arises. The Tax Code is associated with the attribute of a party to
tax proceedings (art. 133).

Any modifications to the property regime of the spouses will be effective in rela-
tion to tax obligations arising after the modification of the property regime. There-
fore, the limitation, lifting, exclusion or cessation of joint property will not apply to
tax obligations arising before the date of the conclusion of the contract on limitation
or exclusion of statutory joint property, the abolition of joint property by a final
court decision, cessation of joint property in the event of the spouse’s legal incapa-
citation or the court’s decision on separation of spouses

Similar rules of liability of the debtor’s spouse apply to claims arising from social
security contributions. At the same time by contributions due, in accordance with
art. 24 (2) of the Act on the social security system®, one understands not only the
social security contributions, but also interest for late payment, enforcement costs,
warning costs and an additional fee. Pursuant to art. 31 of this Act, the provisions

* A, Marianski, Odpowiedzialnos¢ matzonka i rozwiedzionego matzonka podatnika (platnika, inka-
senta) za zobowigzania podatkowe na gruncie ordynacji podatkowej, ,Palestra” 2000, No. 2-3.

3t This provision uses the term “separate assets” and therefore the terminology prior to the amend-
ment to the Family and Guardianship Code of 17 June 2004.

2 D. Krzyzanowski, Odpowiedzialnos¢ majgtkiem wspdlnym matzonkéw za przedmatzetiskie zobowigzania
podatkowe oraz naleznosci z tytutu sktadek na ubezpieczenie spoleczne, ,,Palestra” 2012, No. 11-12, p. 70.

¥ A. Marianski, Odpowiedzialnos¢ za zobowigzania podatnika, ptatnika, inkasenta w prawie polskim,
Warszawa 1999, p. 35.

3 According to A. Stepien-Sporek, the liability of the taxpayer and his spouse should be classified as an
example of incorrect solidarity (Dziatalnos¢ gospodarcza z udziatem matzonkéw, Warszawa 2009, p. 433).
% A. Marianski, Odpowiedzialnos¢ matzonka. .., p. 20.

3% Uniform text: Journal of Laws of 2007, No. 11, item 74.



254 ANNUALS OF THE ADMINISTRATION AND LAW. YEAR XX

of Art. 26 and 29 Tax Code the provisions shall apply accordingly. Therefore, the
claims regarding liability for tax obligations remain valid in relation to the social
security contributions.

III

In the proceedings regarding the granting of an enforcement clause, the court
may not analyse the content of the writ of execution, and the consideration of the
creditor’s claim and the debtor’s obligation under this clause remains beyond the
scope of its jurisdiction. Therefore, the debtor, unable to combat the writ of execu-
tion, should take a legal opposition action under Art. 840 § 1 point 1 of the Code
of Civil Procedure, which provides him/her with the opportunity to take the sub-
stantive defence against the enforcement procedure against him*. The regulation of
this means of defence in the procedural law has a clear tendency to provide greater
efficiency, which is reflected in the possibility of taking this action before the com-
mencement of the enforcement procedure in order to prevent it by depriving the
enforcement order of the enforcement right, as well as granting the active right to
the spouse of the enforcement debtor, which corresponds to provisions of art. 319
of the Code of Civil Procedure and 787 CCP?*.

The provision of art. 840 § 1 of the Code of Civil Procedure indicates three gro-
unds on which the legal opposition action can be based. The present request for
deprivation the enforcement order of the enforceability in whole or in part or its
restrictions may be based on:

- denial of the events on which the issuing of the enforcement clause is based;

- reference to the occurrence of events after the enforcement order that resulted
in the expiry of the obligation or its inability to be enforced, and when the order is
a court decision

- also, events occurring after the close of the trial;

- demonstration by the debtor’s spouse against whom the court has issued an
enforcement clause pursuant to art. 787 of the Code of Civil Procedure, that the
enforced liability should not be due to the creditor.

The above situations create three separate legal opposition actions. Because of the
subject of the article, it will be limited to a detailed discussion of the third basis of the
opposition action, which differs from the grounds provided in point 1 and 2. First
of all, it should be noted that only the spouse of the debtor has the right to bring the
action in question. He/she may show that the creditor should not be entitled to the

7 K. Korzan, Kilka uwag na temat powddztw przeciwegzekucyjnych, ,Nowe Prawo” 1966, No. 9,
p. 1114; A. Rozalska, Wybrane zagadnienia powddztw przeciwegzekucyjnych, ,,Problemy Egzekucji Sa-
dowej” 1998, No. 29, p. 91.

% P. Pogonowski, Matzonek dtuznika w postepowaniu egzekucyjnym, ,Monitor Prawniczy” 2002, No.
22, p. 1019.
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liabilities, indicating at the same time those events that arose after the issuing of the
writ of execution, as well as those that occurred before its issuing®. The basis for the
action under art. 840 § 1 point 3 covers three types of objections, namely:

1) that the creditor’s claim cannot be levied on the enforcement of the joint
property,

2) that the enforcement claim should not be due to the creditor at all,

3) that the enforcement claim has expired as a result of objections based on the
debtor’s spouse’s own right.

The specificity of this action is that the debtor’s spouse may, in the analysed ac-
tion, challenge the existence of the claim confirmed by a valid enforcement order. It
should be remembered, however, that the debtor’s spouse did not participate in the
proceedings, as a result of which the enforcement order was issued, and therefore
the res judicata issued in the previous case does not extend to the debtor’s spouse
and he/she may - to show that the creditor is not entitled to the enforcement claim
- raise objections not only from his/her own right, but also from those which the
debtor could not raise before*. When it comes to the allegations from the debtor’s
spouse’s own right, the opposition action may be based on the charge of offsetting
his/her own claim included in the personal property and due to him/her from the
creditor, and charges limiting or excluding the liability of the debtor’s spouse in mat-
ters of the management of the joint property*'. The objections of the debtor’s right
will be substantive objections, which are aimed at demonstrating that the enforced
liability is not due to the creditor*’.

There is no consensus in the literature as to whether the debtor’s spouse can
raise in his/her action objections that were previously raised in the trial by his/her
spouse. J. Jodlowski*’, H. Madrzak* oraz K. Korzan* were in favour of the debto-
r’s spouse re-admitting those charges previously reported by the debtor himself/
herself. A different approach was revealed by E. Wengerek?, F. Zedler*, A. Marci-

¥ F. Zedler, Zakres rozpoznania sprawy przez sgd w postepowaniu o nadanie klauzuli wykonalnosci
przeciwko matzonkowi dtuznika (art. 787 C.C.P), ,Nowe Prawo” 1978, No. 3, p. 424; A. Rozalska, Po-
wodztwa przeciwegzekucyjne jako srodki obrony merytorycznej dtuznika. Powédztwo opozycyjne, ,Pro-
blemy Egzekucji Sagdowej” 1997, No. 27, p. 43.

1 A. Marciniak, Sgdowe postepowanie egzekucyjne, Warszawa 2011, p. 308.

1 J. Jankowski [in:] K. Piasecki (ed.), Kodeks postepowania cywilnego, Vol. II: Komentarz do artykutéw
506-1088, Warszawa 2006 p. 813.

2 F. Zedler, Dochodzenie roszczen..., p. 171.

# 1. Jodtowski, Glosa do wyroku SN z 26.06.1970, I CR 151/70, ,,Panistwo i Prawo” 1972, z. 4, pp. 164 et seq.
*H. Madrzak, Przymusowe zaspokojenie wierzyciela z tytutu dtugu jednego z matzonkéw, Warszawa
1977, pp. 108 et seq.

* K. Korzan, Sgdowe postepowanie zabezpieczajgce i egzekucyjne w sprawach cywilnych, Warszawa
1986, p. 216-217.

6 E. Wengerek, Glosa do wyroku SN z 26.06.1970, I CR 151/70, ,,Paistwo i Prawo” 1972, z. 4, pp. 161 et seq.
¥ F. Zedler, Dochodzenie roszczen..., p. 173.
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niak®, H. Pietrzykowski®, J. Jankowski**. When considering this problem, it should
be noted that the literal interpretation of art. 840 § 1 point 3 excludes this possibility.
In addition, the very nature of the opposition is against such a solution. From the
procedural point of view, it is not appropriate that the same plea be heard by two
courts in different proceedings. Attention should also be paid to the statements of
the Supreme Court in this matter. Originally this court advocated the admissibility
of the debtor’s spouse re-reporting such allegations®'. However, it later changed its
position in this matter, considering that in the case initiated as a result of the action
provided for in Article. 840 § 1 point 3 of the CCP it is unacceptable for the debtor’s
spouse to re-invoke those objections that the debtor has already raised in the pro-
cess preceding the judgment against him?2.

It is widely accepted in the doctrine that the spouse of the debtor against whom the
court has issued an enforcement clause pursuant to art. 787 of the Code of Civil Proce-
dure, may also base his/her claim on the grounds indicated in point 1 and 2 § 1 art. 840
of the Code of Civil Procedure™. An opposition action should be taken only after the en-
forcement order has been issued, however, before enforcing the obligation found in it*.

The court’s consideration of the claim of the debtor’s spouse does not entail
a change in the content of the writ of execution, but only limits the group of entities
against whom the enforcement may be carried out™. The enforcement body should,
based on the judgment considering the claim, discontinue the enforcement proce-
edings against the debtor’s spouse (Civil Procedure Code Art.825 item 2)¢. As a re-
sult of such a decision, the creditor may continue the enforcement not only from the
personal property of the debtor’s spouse, but also from the remuneration collected
by him/her for work or income obtained from conducting other gainful activities
and the benefits obtained from the copyright and related rights, industrial property
rights and other rights of the creator (art. 7761 § 1 of the Code of Civil Procedure).

*# A. Marciniak, Sgdowe postgpowanie. .., p. 308.

¥ H. Pietrzykowski [in:] Kodeks postepowania. .., p. 200.

%0 . Jankowski [in:] Kodeks postgpowania..., pp. 812-813.

1 Judgment of the Supreme Court of 25.06.1970, I CR 151/70, OSNCP 1971, No. 3, item 51.

*2 Judgment of 29.06. 2005, V CK 807/ 04, Biul. SN 2005, No. 11, item 12.

3 E. Wengerek, Przeciwegzekucyjne powddztwa dluznika, Warszawa 1967, p. 140; F. Zedler, Dochodze-
nie roszczen... , s. 165; J. Rodziewicz [in:] S. Dalka, J. Rodziewicz, Postepowanie zabezpieczajgce i egze-
kucyjne. Komentarz, Gdansk 1994, p. 180. A different opinion was also expressed by A. Napiorkowski,
Powédztwo ekscydencyjne matzonka dtuznika, ,Palestra” 1973, z. 6, p. 3 et seq.

>t Judgment of the Supreme Court of 4.04.2002, I PKN 197/01, Court calendar 2002, No. 12, p. 27.

* Judgment of the Supreme Couort of 25.02.1998, II CKN 603/97, OSNC 1998, No. 10, item 165.

¢ H. Madrzak, Przymusowe zaspokojenie..., p. 110.
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IV

An action for release of a seized object from the enforcement constitutes a means
of substantive defence of a third party whose rights have been violated by the enfor-
cement. The condition for suing it is the initiation of the enforcement proceedings™.
This action, unlike the opposition action, is not intended to combat the enforcement
order, but aims to oppose the enforcement of a specific property item™®. It may be
taken at the earliest after the commencement of the enforcement, and no later than
one month from the date of becoming aware of the violation of law, unless specific
provisions provide otherwise. However, this action may be brought at the latest until
the end of the enforcement proceedings. The entity entitled to bring such an action is
only a third party within the meaning of art. 841 of the Code of Civil Procedure. A qu-
estion therefore arises that is relevant for further investigation, whether the third party
referred to in the said provision may also be the debtor’s spouse. Unless there is any
doubt that the debtor’s spouse uses the attribute of a third party in the event that it has
not been covered by an enforcement clause pursuant to art. 787 of the Code of Civil
Procedure, or on another basis, it is doubtful whether the spouse may be considered
a third party if an enforcement order has been issued against him/her or pursuant to
art. 787 or 787" of the Code of Civil Procedure, or on the basis that he/she participated
as co-respondent in the investigation®. However, this issue is disputed in the doctrine.

According to the views represented by some authors, who mainly take into acco-
unt the procedural criteria, there are no grounds to assume that the debtor’s spouse
is a third party within the meaning of Art. 841 of the Code of Civil Procedure, since
after issuing the enforcement clause against him/her and covering him/her with an
application to initiate the enforcement, he/she becomes an enforcement debtor®.
Also in the jurisprudence of the Supreme Court, which held divergent positions in
the discussed issue, finally the view was dominant that the spouse of the debtor aga-
inst whom an enforcement clause was granted with the limitation of his/her liability
to property covered by the joint marital property, there is no action to release the
seized object from the enforcement procedures®’.

57 T. Zyznowski [in:] H. Dolecki, T. Wisniewski (ed.), Kodeks postgpowania cywilnego. Komentarz, Vol.
IV, Warszawa 2011, p. 324.

¥ G. Tracz, Przestanki wytoczenia powddztwa ekscydencyjnego, ,Przeglad Sadowy” 1996, No. 7-8, p. 89 et seq.
* K. Korzan, Zakres rozpoznania sprawy przez sqd w postepowaniu o nadanie klauzuli wykonalnosci
przeciwko matzonkowi dtuznika (art. 787 k.p.c.), ,Palestra 1982”, No. 4-5, p. 14.

% E. Wengerek, Sgdowe postepowanie egzekucyjne w sprawach cywilnych, Warszawa 1978, p. 145;
E Zedler, Powddztwo matzonka dtuznika o zwolnienie od egzekucji, ,Paiistwo i Prawo” 1968, z. 12,
p. 1013; idem, Powddztwo o zwolnienie od egzekucji, Warszawa 1973, p. 63; idem, Dochodzenie rosz-
czen..., p. 149; idem, Jeszcze w sprawie powddztwa matzonka dtuznika o zwolnienie od egzekucji, ,Nowe
Prawo” 1975, p. 705.

1 Resolution of the Suprme Court of 19.11.2008, IIT CZP 105/08, OSNC 2009, No. 10, item 136.
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Other authors take a different position. According to their view, only a spouse who
has incurred an obligation can be considered a debtor. The spouse is only the person
responsible for this debt. This will also be the case after the enforcement clause has been
given to the writ of execution under Art. 787 or 787" of the Code of Civil Procedure.
The distinction between the debt and liability cannot justify the construction that the
spouse, as the person responsible for the debt, is not the debtor, because this construc-
tion is separate from the nature of the obligation relationship. The existence of a liability
as an element of a civil relationship is decisive for the legal existence of each debtor, not
the extent of liability from the strictly defined property®. It should therefore be assumed
that the provision of art. 841 of the Code of Civil Procedure includes a third person in
the procedural sense, and therefore outside the enforcement proceedings, i.e. a person
who does not possess the attribute of a party to these proceedings.

Thus, it should be assumed that the debtor’s spouse acquires the position of an
enforcement debtor once the enforcement clause is issued against him/her. In a si-
tuation where the enforcement is directed to his/her personal property based on
the enforcement order with limitation of his liability to the joint property, then the
bailiff’s seizure carried out outside the statutory authorisation (unlawful seizure) is
not able to either liquidate or limit the right which is a component of the legal rela-
tionship. Therefore, considering the assumption that a procedural act is a legal act
in the broad sense, objections cannot be raised that the inadmissible seizure does
not give rise to a constitutive effect in the form of a ban on disposing of property.

It should be emphasized that due to the constitutive nature of the judgment ta-
king into account an interpleader claim, its taking will be necessary only if in order
to defend the rights of the debtor’s spouse, it will be necessary to transform the legal
relationship arising from the procedural act of seizure. Such a necessity will arise in
the event of a violation of the rights in question through a bailiff’s seizure carried
out in legally admissible conditions, since only such seizure creates a new legal sta-
tus, which can be changed by this action.

Due to the fact that the seizure carried out beyond the statutory authorisation,
i.e. unlawful, does not give rise to a constitutive effect, which means that it does not
change the existing legal relationship, the removal of this seizure by means of an
action provided for in art. 841 of the Code of Civil Procedure cannot occur due to
the lack of legal relationship subject to change in the course of the present action.
The debtor’s spouse will be able to defend his/her rights by submitting a motion to
discontinue the enforcement proceedings pursuant to art. 825 points 3 CCP de-
monstrating that the enforcement is carried out contrary to the content of the writ
of execution, and in the event of a refusal to discontinue the enforcement he/she
may lodge a complaint against the bailiff’s actions and then a plaint®.

¢ K. Korzan, Glosa do postanowienia Sgdu Najwyzszego z dnia 11 czerwca 1969 r. IIC 261/69, OSPiKA
3/71, item 57, p. 129.
¢ J. Turek, Postgpowanie klauzulowe z art. 787 k.p.c., ,Monitor Prawniczy” 2001, No. 3, p. 153; H.
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However, in a situation where the creditor has not obtained the enforcement
clause against the debtor’s spouse and the enforcement was, however, directed to
the joint property or his/her personal property on the basis of an enforcement order
issued only against the debtor, the debtor’s spouse, as a third party, may bring an
action under Article 841 of the Code of Civil Procedure.* It should be emphasized
that this action will be valid only if the procedural provisions regarding the admis-
sibility of seizure of an object at a third party’s are not violated. In the event of their
violation, the debtor’s spouse may complain about the bailiff’s actions®.

\%

It can be concluded from the content of art. 776 of the Code of Civil Procedure
that the enforcement of obligations incurred without the consent of the debtor’s
spouse or not arising from legal transactions is permissible on the basis of an enfor-
cement order issued exclusively against the debtor, provided that the enforcement is
directed to the remuneration for work or to the income obtained from other gainful
activities and the benefits obtained from the copyright and related rights, industrial
property rights and other rights of the creator. The norm included in the provision
of art. 8917 of the Code of Civil Procedure constituting a permit to carry out the en-
forcement from a joint bank account of the debtor and his/her spouse, corresponds
with the rule adopted in this provision.

The regulation adopted in art. 891* of the Code of Civil Procedure gives an op-
portunity to carry out the enforcement from the joint account of the debtor and his/
her spouse without having to extend the enforcement clause to the debtor’s spouse.
This solution essentially aims to improve the enforcement directed at funds deposi-
ted on the spouses” bank account, because the clause proceedings against the debto-
r’s spouse, delaying the enforcement, would give the debtor an opportunity to take
such actions that would lead to the concealment of the property®.

However, the debtor’s spouse may undertake the substantive defence in such a si-
tuation. Pursuant to the content of § 2 of the said provision, he/she is entitled to an
interpleader claim in the event that the joint account of the spouses has accumulated

Pietrzykowski [in:] Kodeks postepowania..., p. 211. The Supreme Court spoke in the same way in the
decision of 13.06.2001, (IT CKN 498/00, ,Gazeta Prawna” 2004, No. 236, p. 2), where it decided that the
debtor’s spouse became an enforced debtor when the enforcement clause was issued against him and
therefore as a debtor he can bring an opposition action and for discontinuation of the enforcement.

¢ D. Pawlyszcze, Podstawy egzekucji ze szczegolnym uwzglednieniem egzekucji mienia objetego wspot-
wlasnoscig, ,,Przeglad Sadowy” 1999, no. 3, p. 86.

% E. Wengerek, Postepowanie zabezpieczajgce. . ., pp. 369-370; H. Madrzak, Obrona matzonka dtuznika przed
egzekucjg skierowang do jego majgtku odrebnego, ,, Acta Universitatis Wratislaviensis” 1979, Prawo 74, p. 101.
¢ J. Jankowski [in:] Kodeks postepowania..., p. 914; H. Pietrzykowski [in:] Kodeks postepowania...,
p. 296; K. Flaga-Gieruszynska [in:] A. Zielinski (ed.), Kodeks postepowania cywilnego. Komentarz,
Warszawa 2012, p. 1425.
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funds that are not derived from the remuneration for work collected by the debtor,
income obtained by the debtor from other gainful activities, as well as from benefits
obtained from the copyright and related rights, industrial property rights and other
rights of the creator. Therefore, we are dealing here with a special form of action for
release from the enforcement of funds seized on a joint account in the event that the
enforcement concerns funds accumulated on a joint account which are not derived
from the debtor’s personal property or from the sources indicated in art. 41 § 2 of the
Family and Guardianship Code®. It should be remembered that the burden of proof
in this respect lies with the debtor’s spouse as the one who submits the claim®.

The above considerations give rise to the following general reflections:

1. Liability for the obligations of one of the spouses from joint property is li-
mited to situations indicated by the legislator. The rules of this responsibility are
expressed in the content of art. 41 of the Family and Guardianship Code and apply
only to civil law obligations.

2. The liability rules contained in art. 41 of the Family and Guardianship Code
are connected with the provision of art. 787 of the Code of Civil Procedure, which
gives grounds for the creditor’s rights to be satisfied from the joint property of the
spouses, when only one of them is liable and an enforcement order is issued only
against him/her.

3. The scope of responsibility for joint property for the liabilities of one of the
spouses adopted in the Family and Guardianship Code does not apply to satisfying
those claims whose source are the provisions of the public law.

4. In a situation where the spouses remain in the statutory matrimonial regime,
the debtor’s spouse will be able to substantively revoke the writ of execution, depen-
ding on the specific procedural situation, by means of one of the counter-enforce-
ment actions.
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