
The Supreme Court decision of 29 October 2010, 
Ref. No. IV CSK 465/09 in the case brought by Winicjusz N. 

against the Federal Republic of Germany 
and the Federal Chancellery for payment

The decision: To dismiss the cassation appeal. The existence of immunity on 
the part of the defendant means that the requirement for national jurisdiction, 
as provided by the Code of Civil Procedure, is not met.

The facts:
Winicjusz N., in his claim of 29 October 2007 against the Federal Republic 

of Germany and the Federal Chancellery asked for PLN 1,000,000 as compensa-
tion for injury caused by the pacifi cation of Polish town Szczecyn by the German 
armed forces during the Second World War. Several hundred of people were killed 
as a result of the action. According to the claim, the Plaintiff , aged 6 years at that 
time, suff ered extensive burns to his head, chest and both hands, with health con-
sequences that are still present. 

The Supreme Court addressed the following issues:
1. whether Polish courts have jurisdiction in the present case on the basis of 

national legislation. This assessment should include not only the provi-
sions of the Code of Civil Procedure regarding jurisdiction, but also rules 
of customary international law concerning the immunity of State, which 
exempt States from the jurisdiction of national courts.

2. whether the defendant – the State – shall be granted jurisdictional 
immunity. This requires examining the fulfi llment of conditions for 
national jurisdiction.

Poland recognizes sovereign immunity, by virtue of which a foreign State 
shall not be subject to the jurisdiction of national courts. The content of the 
customary international norm establishing sovereign immunity should be 
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determined according to the criteria of Article 38(1)(b) of the Statute of the 
International Court of Justice (Journal of Laws 1947, No. 23, item. 90, as amended), 
which acknowledges the existence of customary law as a source of international 
law. Customary international law can be identifi ed based on two conditions: (1) 
the widespread repetition by states of similar international acts over time (state 
practice) and (2) with a sense of legal obligation (opinio juris). The relevant legal 
materials, which may be used in the above determination, include the provisions 
of the European Convention on state immunity (“Basle Convention”) and UN 
conventions, case law of international courts, decisions of national courts, foreign 
law and legal literature.

While the rule of sovereign immunity is generally recognized, its scope remains 
a problematic issue that is extensively discussed in the literature. Until the 1950s, 
sovereign immunity was recognized as absolute; immunity was granted irrespective 
of the activities of the State at issue, unless a state waived it. In Poland the concept
of absolute immunity was refl ected even in the resolution of seven judges of the 
Supreme Court of 26 September 1990, III, PPL 9/90 (OSNC 1991, No. 2-3, pos. 17).

The doctrine of State immunity has in modern times been subjected to 
an increasing number of restrictions. Currently in Poland, as in other countries, 
jurisdictional immunity is granted to a State only within the sphere of sover-
eign activity (acta iure imperii), but does not apply with respect to commercial 
or trading activities (acta iure gestionis) (see the Supreme Court’s judgment of 
13 March 2008, III CSK 293/07). In recent years, there appears to be a trend in in-
ternational and domestic law towards limiting State immunity in respect of delict 
liability claims relating to acts or omission within the forum State (tort exception). 
The exemption of immunity in this sphere has signifi cant teleological justifi ca-
tion. It is supported by the jurisdictional link between the case and the law of 
the forum State. Due to territorial sovereignty, authorities of the State where the 
events occurred should have opportunity to assess the legality of these events. The 
above approach is also refl ected in court practice. 

The Supreme Court observes that, on the basis of the above materials, there 
is no international duty, on the part of States, to grant immunity to other States 
in matters of torts, if the actions leading to a tort occurred in the territory of the 
forum State, and if the author of the injury or damage was present in that territory 
at the time when those actions occurred.

Considering the circumstances of the case, the Supreme Court must 
also decide whether the currently binding rule of customary international law 
exempting from jurisdictional immunity tort claims, allegedly infl icted in the 
forum State by or on behalf of a foreign government, shall apply if the tort 
occurred decades ago when this rule was not yet in force. The generally accepted 
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international principle, whereby events are assessed according to the norms in 
force at the time of their occurrence, may suggest that the tort exception cannot 
be applicable in the present case. 

It should be noted though, that this principle has a substantive aspect: 
it refers to the eff ects of events in the sphere of international law. On the other 
hand, sovereign immunity, even though it is an institution of international law, 
clearly has a procedural aspect: it is a procedural bar creating an exception from 
national jurisdiction. In the realm of procedural law, the basic inter-temporal rule 
is diff erent: a proceeding initiated under the new law takes place according to that 
law (principle of direct application of the new law). Exceptions to the principle 
of direct application of the new law are admissible only if the new law comes into 
force in course of proceeding. 

Therefore, the assessment whether the State enjoyed immunity should 
be determined according to the rules of international law in force at the time of 
Court’s decision on admissibility in the present case and not at the time when the 
tort alleged by the Plaintiff  occurred. 

The next issue under consideration is whether the exemption from state im-
munity also covers matters concerning events during an armed confl ict, in particu-
lar as drastic events as the pacifi cation of Szczecyn.

The specifi city of the causes of armed confl icts suggests the applicability of 
state immunity for actions arising in the course of these confl icts. Armed confl icts 
– with victims on a large-scale and an enormity of destruction and suff ering – cannot 
be reduced to the relationship between the state/perpetrator and the injured per-
son; the confl icts exist mainly between states. Traditionally, pro-perty claims arising 
from the events of war shall be settled in peace treaties, aimed at a comprehensive 
– at the international and individual level – regulation of the consequences of war. In 
such cases, jurisdictional immunity provides international law means for regulating 
property claims resulting from the events of war. The removal from court jurisdiction 
a whole range of civil claims (caused by the war) is designed to counteract the situa-
tion, when the normalization of relation between states may face obstacles as a result 
of a large number of proceedings instituted by individuals. The proceedings could be 
a factor maintaining political disputes and not necessarily lead to full satisfaction of 
claims. The international legal procedure for property claims caused by the events 
of war in conjunction with the grant of sovereign immunity is a universal solution. 
Therefore, the international legal procedure for property claims caused by the events
of war cannot be seen only from a perspective of relations between Poland and 
Germany, that is from a perspective of states which ended the war over sixty years ago.

Nevertheless, the Supreme Court notes, that is some cases the courts had 
shown sympathy for the argument that States are not entitled to plead immunity 
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where there has been a violation of human rights norms with the character of jus 
cogens. The Court must take these arguments into account due to the axiologically 
doubtful situation, in which a single injury falls outside jurisdictional immunity 
of State, while massive injury caused by military actions of the aggressor state are 
covered by it. According to some commentators and court practice, State immunity 
should be denied in cases relating to serious human rights abuses. The argument 
is made that human rights abuses constitutes the presumed waiver of immunity.

Undoubtedly, a State may waive jurisdictional immunity. However the con-
cept of presumed waiver of immunity has been rightly challenged. Such presumed 
waiver would be either the result of state actions confl icting with jus cogens or the 
result of the accession of the State to an international agreement on protection of 
human rights. The fi rst concept is based on a totally arbitrary assumption – it does 
not take into account the fact that the waiver of immunity by the State must be 
made, as any other declaration of will, in a manner suffi  ciently clear. The second 
concept is diffi  cult to reconcile with the requirements of the law of treaties regard-
ing the accession of the State to an international agreement.

The concept that State immunity should be denied in cases relating to seri-
ous human rights abuses raises particularly serious doubts when one attempts to 
fi nd a justifi cation though reference to the general principles of law mentioned in 
Article 38(1)(c) of the Statute of the International Court of Justice. State immu-
nity is governed by customary international law; a reference to general principles 
of law as a source of international law can be made only to assist in interpreting 
lacunae or ambiguities in treaty or customary norms of international law.

Furthermore, under this concept the national court would be in a position 
to weigh the competing interests in favour of upholding immunity or allowing 
a judicial determination of a compensatory right. The court’s decision in this case 
could have been considered as act of reprisal. Due to the political dimension of 
reprisals, it is highly doubtful that the national court should be competent to 
undertake them. But if even so, considering the circumstances of the present case 
and assessing them rationally, it is hard to imagine that a Polish court undertake 
an act of reprisal against the Federal Republic of Germany, related to events which 
occurred more than sixty years ago. It should be also noted that Poland also applies 
blanket immunity in cases against Poland pending before foreign courts in con-
nection with the post-war acts of nationalization and expropriation. One example 
of such a case may be the case determined by a court in New York, where Theo 
Garb and other plaintiff s brought claims for compensation for unlawful depriva-
tion of property carried out under the “planned anti-Semitic action”.

The Supreme Court observes that, on the basis of materials referred to 
above, there is no suffi  cient legal ground to declare that the tort claims resulting 
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from acts committed in the territory of the forum State as a result of a violation 
of human rights constitute an exception to the State immunity. There appears to 
be a trend in international and domestic law towards limiting State immunity in 
respect of human rights abuses, but this practice is by no means universal.

Without denying the great importance of the contemporary idea of human 
rights, it is necessary to take into account the signifi cance of State immunity. The 
Supreme Court notes that sovereign immunity is a concept of international law, 
developed out of the principle par in parem non habet imperium, by virtue of which 
one State shall not be subject to the jurisdiction of another State. The grant of 
sovereign immunity to a State in civil proceedings pursues the legitimate aim of 
complying with international law to promote comity and good relations between 
States through the respect of another State’s sovereignty.

State immunity does not preclude the settlement of a dispute involving 
the State by means recognized by public international law. Traditionally, prop-
erty claims arising from the events of war shall be settled in peace treaties, aimed at 
a comprehensive regulation of the consequences of war. In such cases, jurisdictional 
immunity provides a means guaranteeing international legal procedure for property 
claims caused by the events of war. This method is the most eff ective one due to 
the nature of armed confl icts. Although the pacifi cation of Szczecyn by the German 
armed forces was a fl agrant violation of the law of war and humanitarian law, and 
– from the perspective of today – manifestly violated fundamental human rights, 
the cases arising from the events of the pacifi cation against the Federal Republic of 
Germany cannot be considered in light of accepted customary rules of public inter-
national law as exempted from the jurisdictional immunity of the State.

According to the established case law of European Court of Human Rights, 
this exclusion does not violate the right of access to domestic courts guaranteed 
by Article 6 § 1 of the Convention for the Protection of Human Rights and Fun-
damental Freedoms. The same is true for Article 45(1) of the Polish Constitution. 
It cannot be said that State immunity imposes a disproportionate restriction on 
the right of access to court, when the applicants have available to them reason-
able alternative means to protect eff ectively their rights (see ECHR judgment of 
18 February 1999 in Waite and Kennedy v. Germany case). 

The existence of immunity on the part of the defendant constitutes non-
fulfi llment of a necessary condition for national jurisdiction, which is required 
by the Code of Civil Procedure. For this reason, Article 1103(3) of the Code of 
Civil Procedure, despite the existence of a jurisdictional link, could not be applied 
to the present case.

Prepared by Ewa Dąbrowska
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