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The issue of environmental protection through criminal law is primarily asso-
ciated with the fight against the most serious attacks on the environment. The
progressive degradation of natural ecosystems, which is an important consequence
of the development of human civilisation, has shown that one of the most impor-
tant challenges of modern man is to provide the environment with adequate and
effective protection. It should be emphasized that although the main burden
of such protection is implemented through administrative law instruments and
to a lesser degree through civil law instruments, the use of criminal law in environ-
mental protection as an ultima ratio of this protection has proved to be absolutely
necessary.

Legal regulations regarding the criminal law protection of the environment
in Poland have gone a long way in terms of development, the most important
stages of which, however, became a fact as late as at the beginning of the 1950s.

In the 1950s and 1960s, the process of progressive deterioration of water quality
could be observed in Poland. The legislator decided to counteract this phenom-
enon by introducing criminal law protection of waters in the Act of 31 January 1961
on the Protection of Waters Against Pollution (Dz.U. No. 5, item 33), which was soon
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replaced by the Water Act of 30 May 1962 (Dz.U. No. 34, item 158). After twelve
years of its operation, the law was replaced by another Water Act of 24 October
1974 (Dz.U. No. 38, item 230). These acts classified crimes, minor offences and
administrative offences. The most severe criminal sanction provided for in Article
154 (1) of the Water Act of 1962 for harmful water pollution was imprisonment for
up to 5 years and a fine. The characteristic features of this stage of the development
of environmental protection through criminal law were the narrowing of the scope
of liability for minor offences in favour of liability for crimes and the enrichment
of the catalogue of minor offences which appeared also in new acts, providing for
criminal liability only for minor offences.

The codification of criminal law of 1969 brought significant changes. Chapter
XX of the Penal Code on offences against public safety in Article 140 introduced
criminal liability for causing an event which imperils human life or health, or prop-
erty of a considerable extent by creating pollution of water, air or land.

In the late 1970s two further acts were passed, which are of significance for the
criminal law protection of natural resources of the environment: one on the Polish
zone of sea fisheries of 17 December 1977 (Dz.U. No. 37, item 163) and the other
on the continental shelf of the Polish People’s Republic of 17 December 1977 (Dz.U.
No. 37, item 164). They were supplemented by the amended Act of 21 May 1963
on Sea Fisheries (Dz.U. No. 22, item 115). Those acts introduced new types of crimes
in response to illegal fishing by foreign fishing vessels in the Polish internal waters
or in the territorial sea of Poland or in the Polish sea fisheries zone, as well as in
response to the illegal use of the shelf resources.

The beginning of the 1980s brought further changes in the area of environmen-
tal protection through criminal law. On 31 January 1980, the Act on Environmental
Protection and Development was passed (Dz.U. No. 3, item 6 as amended). It incor-
porated criminal provisions, introducing liability for three crimes:

1) causing pollution of water, air or land which may have endangered human
life or health or caused significant damage to plant or animal life or the
environment or serious economic damage (Article 107),

2) lack of care for protective devices (Article 108),

3) violation of the most essential provisions relating to the protection of agri-
cultural land and forests (Article 109).

In the following years, further protection of the environment by means of penal
instruments could be observed, consisting in extending the protection onto other
elements of the environment. Nevertheless, what proved to be of particularimpor-
tance for the development of environmental protection through criminal law was,
first of all, the enactment of a new penal code in 1997, which entered into force on 1
September, 1998. This momentous event was preceded by several years of work
of the Commission for the Criminal Law Reform, which initiated its activities in 1989.
Its main task at that time was to prepare and then carry out a reform of criminal
legislation, including the regulation of environmental protection issues through
criminal law.

With regard to the scope of the concept of environmental protection, which
in turn was to determine the scope of the new chapter on environmental offences,
the Commission took the view that the new Penal Code should cover only those
offences which were related to environmental protection as referred to in the
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acts on environmental protection and development, on nature protection and
on nuclear law. In this way, the penal provisions which had previously been included
in the aforementioned acts were transferred to Chapter XXIl of the new Penal Code.

The adoption of the new Penal Code caused the protection of the environment
and its resources to be given a broad legal basis in the Polish criminal law in the
form of a separate chapter (XXII) entiled “Offences Against the Environment”, the
provisions of which were clearly divided into two thematic blocks: protection
against pollution and other harm and nature protection.’

It should be emphasized, however, that the shape and development of criminal
law protection of the environment in Poland has been significantly influenced
by European legislation, which was obviously related to Poland’s accession to the
European Union in 2004 and international law, in particular the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora, signed on March
3, 1973 in Washington, DC, and the Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal, which was opened for signa-
ture in Basel on March 22, 1989.

In order to ensure adequate and effective protection of the environment, it was
necessary, first of all, to define the very concept of ‘environment’ in order to clearly
indicate the subject and scope of such protection. This is particularly important
under criminal law, where the statutory characteristics of criminal acts must be pre-
cisely defined.

Thus, it is worth mentioning that European (EU) legislation, despite paying
considerable attention to the issues of environmental protection, has not defined
the concept yet. Although it is possible to point to various directives concerning
environmental protection?, it was only their comprehensive analysis that made
it possible to finally conclude that the concept of the natural environment consists
of the following, mutually interacting elements: man, animals, plants, soil and its
bottom layer, water, air, climate, biotopes and all ecological systems, ambience and
landscape, peace and quiet, natural fragrances and cultural heritage.?

In international law, the definition of the environment appeared in 1969 in a
report by Secretary-General U. Thant entitled: ‘Man and His Environment’, in which
he defined the environment as the physical and biological environment of man,
whether it is the natural environment or the environment resulting from his activi-
ties. In turn, the Stockholm Conference of the United Nations, held in June 1972,
supplemented and clarified the definition of the environment, including natural
elements such as the earth and its resources, air, water, fauna and flora, as well
as elements created by man, such as working and living conditions, education,

! See more: Radecki W, Ochrona srodowiska w polskim prawie karnym, Monitor Prawniczy
No. 12/1997 and No. 1/1998.

2 The first directive taking into account environmental protection was the Council Direc-
tive No. 67/548 of 27 June 1967 on the approximation of laws, regulations and administrative
provisions relating to the classification, packaging and labelling of dangerous substances (OJ
of EC No. L196 of 16 August 1967), repeatedly amended, which includes in the environment:
water, air and soil, interaction between them and with living organisms.

3 Tkaczynski J, Prawo i polityka ochrony srodowiska naturalnego Unii Europejskiej, War-
saw 2009, pp.20-21.
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hygiene and health. There is no doubt that the legal scope of environmental protec-
tion depended on the definition of the environment adopted at that time.*

Criminal law protection of the environment began to take shape and develop
in the international arena only after the above mentioned events, when the aware-
ness of what constitutes a threat to the environment and the importance of its
protection also in the criminal law aspect were raised. Therefore, it can be stated
that it was at that time that environmental protection through criminal law became
a challenge for international criminal law.

The debate on the role of criminal law in environmental protection took place
in particular at the congresses of the International Criminal Law Association
in Hamburg in 1979 and Rio de Janeiro in 1994. The resolution adopted at the
congress in Hamburg indicated that administrative and civil protection measures
are of primary importance in preventing environmental risks and that criminal
law is designed to ensure their implementation. In this way, the subsidiary role
of criminal law in environmental protection was emphasized, while at the Rio
de Janeiro congress, a decision was made to strengthen the role of criminal law,
drawing attention to the necessity of identifying features of environmental crime
and the necessity of introducing criminal liability of legal persons and other collec-
tive entities for such crimes. The adopted resolution pointed up that the minimum
requirement that should be placed on the national legislation is to recognize
as criminal offences such acts or omissions that cause serious damage to the envi-
ronment or acts or omissions that violate established environmental standards and
pose a real and direct threat to the environment.®

The above-mentioned congresses showed that the role of criminal law in envi-
ronmental protection, although mostly auxiliary in character, must be clear and
significant in case of the most serious attacks against the environment, when
it should go beyond the standard protection framework set by administrative
or civil norms.®

As regards the scope of environmental protection through criminal law defined
by international law, one should mention two areas: protection of endangered
species of fauna and flora and protection against waste and other pollution. They
were reflected in the Convention on International Trade in Endangered Species
of Wild Fauna and Flora, signed on 3 March 1973 in Washington DC’, and in the
Convention on the Control of Transboundary Movements of Hazardous Wastes
and Their Disposal, opened for signature at Basel on 22 March 19898, whereby
their signatories were expressly required to introduce appropriate criminal-law
protection instruments.? However, under international law the protection of the
environment through criminal law is an exception to the generally accepted

* Declaration on the Human Environment, [in:] Wybdr dokumentéw do nauki prawa
miedzynarodowego, Kocot K, Wolfke K (Eds), Warsaw 1976, p. 581 and the following.

5 tyzwa R, Karnoprawna ochrona srodowiska w Polsce. Lublin, 2012, p.181.

¢ Ibid.,, p.181.

7 The Polish text of the Convention is to be found in the Annex to Dz.U. of 1991, No. 27,
item 112.

8 The Polish text of the Convention is to be found in the Annex to Dz.U. of 1995, No. 19,
item 88.

° Ibid, p. 182.
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principle according to which the environment is protected by instruments other
than penal measures.'

It should be noted that the conventions in question played an important role
in the development of criminal-law environmental protection in Poland as regards
the above mentioned areas.

Criminal regulations in response to the provisions of the Washington Convention
were firstintroduced into the Polish legal system by the Animal Protection Act of 21
August 1997, whose Article 36 defined the offence of keeping, trafficking in and
transporting animals, their parts and derivative products, subject to restrictions
under international agreements the Republic of Poland is a party to which, across
the state border without a required permit. After the entry into force of the Nature
Conservation Act of 16 October 1991, criminal provisions defining crimes (Articles
54-57) and minor offences (Articles 58 and 59) were introduced. Still, those regula-
tions only covered native species of fauna and flora, which was a clear failure on the
part of Poland to comply with international obligations resulting from the ratifica-
tion of the Washington Convention. Such a state of affairs did not change even
after the Penal Code had been amended, as although Articles 54-57 of the Nature
Conservation Act lost their validity following the entry into force of Articles 181,
187 and 188 of the Penal Code, the criminal-law protection of plants and animals
provided for in the new Chapter XXII of the Penal Code continued to cover only
native Polish species of fauna and flora."

The amendments to the Nature Conservation Act of 7 December 2000
introduced fundamental changes, which involved the deletion of Article 26 and
paragraphs 2-4 of Article 36 of the Animal Protection Act. Those were replaced
by new legal provisions — Article 27d and 26e of the Nature Protection Act, which
covered species subject to international protection. At that time, the most impor-
tant of the new regulations was Article 27d(1), which criminalised the cross-border
transportation of plants or animals, their parts and derivative products subject
to restrictions under international agreements signed by the Republic of Poland,
without an authorisation by the minister in charge of the environment. There was
also an amendment to Article 58 relating to a minor offence, which, in its amended
form, involved a violation of prohibitions or restrictions in force in protected areas
in relation to plants and animals subject to species protection established by the
relevant authority and in relation to natural habitats.

Thanks to the Washington Convention, in the binding Act of 16 April 2004
on nature conservation'?, infringements of provisions concerning species threat-
ened with extinction were again raised to the rank of a crime (Article 128 of the Act).

The Basel Convention, on the other hand, has had a significant impact on waste
management and related criminal law environmental protection. On 27 June 1997,
the Act on Waste was passed®, introducing liability for criminal offences (Articles
46-48), minor offences (Articles 49-56) and administrative offences (Articles 37-40).
However, the legislator showed some inconsistency in that Article 46 of the Act,

10 Ibid, p. 182.

" Radecki W, Przestepstwa konwencyjne przeciwko srodowisku. Prokuratura i Prawo,
2001, Vol. 4, p. 30.

2 Dz. U. of 2018, item 1614.

3 Dz. U. of 2018, item 992.
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which typifies a crime, repeated in principle the solutions included in Article 183, par-
agraph 1 of the Penal Code. Moreover, it should be noted that Polish solutions were
not adjusted to the Basel Convention ratified by Poland, which obliged to punish
not only illegal import of waste from abroad to the country, but also its illegal export
from the country. The crime under Article 183 § 2 of the Penal Code provided for
criminal liability only for illegal import of such waste to Poland. In turn, the Waste Act
adopted criminalisation in both directions, distinguishing unlawful import or export
of hazardous (Article 47 of the Act) and non-hazardous waste (Article 48 of the Act).
It took 10 years to adapt the provisions of the Penal Code to the aforementioned
Basel Convention. The relevant amendment to the provision of Article 183 of the
Penal Code took place only on 12 July 2007 pursuant to Article 37 of the Act of 29 June
2007 on International Shipments of Waste (Journal of Laws of 2018, item 296, 1479,
1592), which resulted in a situation in which Poland finally fully adapted its internal
legislation to the requirements of the Convention in question. Pursuant to this Act,
the provision of Article 183 of the Penal Code was amended accordingly by intro-
ducing in § 4 the criminalisation of unlawful import or export of waste from abroad.

Ratification by Poland of the two international conventions mentioned above
meant that they became part of the Polish legal system in the area of environmen-
tal protection under criminal law and confirmed through the regulations contained
therein the legitimacy of the adopted thesis, according to which criminal law plays
a very important role in environmental protection, by criminalising the most dan-
gerous attacks that are directed against the environment and at the same time
constitutes the ultima ratio of this protection, which the Polish legislator became
aware of. In order to protect endangered species of fauna and flora and prevent
illegal transnational movements of waste, the Polish legislator applied instruments
of a penal nature, as only such instruments were deemed essential and necessary
to ensure proper and effective protection of the environment.

Taking European law into account on the other hand, it must be stated that
environmental protection has been and remains one of the fundamental objectives
of the European Union. Article 2 of the Treaty establishing the European Community
(EC) states that it was for the Community to promote ‘a high level of protection and
improvement of the quality of the environment’, and Article 3(1)(l) EC provided for
the establishment of an appropriate environmental policy to that end. The Treaty
of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community (Journal of Laws No. 203, item 1569) in Article 2 (3) provided
for Union actions for the sustainable development of Europe, which, apart from,
among others, sustainable economic development, was to be based on a high level
of protection and improvement of the quality of the natural environment. However,
the Treaty repealed the aforementioned Article 3.

It should be emphasised that, in principle, criminal law provisions, like criminal pro-
ceduralrules, do not fall within the competence of the Union, but the European (Union)
legislature may require the Member States to adopt such criminal law provisions as it
deems necessary in order to ensure that environmental rules are fully effective."

For along time, however, the European Union did not have any legal regulations
concerning the protection of the environment through criminal law. The inspiration

4 Judgment of the ECJ of 13 September 2005, C-176/03, ECR I-07879.
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for the adoption of the relevant legislation in this respect was the 1998 Council
of Europe Convention on the Protection of the Environment by Criminal Law Instru-
ments. In 2000, Denmark and the Commission of the European Communities took
the initiative to adopt the relevant regulations.

Following the adoption of the Convention on the Protection of the Environment
through Criminal Law by the Council of Europe in 1998, the Tampere European
Council of October 1999 called for, inter alia, efforts to establish common defini-
tions of environmental offences and related sanctions.

In February 2000, at the request of Denmark, the Council of the European Union
proposed a draft Framework Decision pursuant to Articles 31 and 34(2)(b) of the
EU Treaty on the fight against serious environmental crime (CNS/2000/0801).

In its opinion of July 2000, the European Parliament drew attention to the need
to harmonise criminal sanctions at Community level. On 28 September 2000 the
Council adopted the Framework Decision proposed by Denmark. On 13 March 2001,
the Council adopted a proposal for a Directive (COD/2001/0076) on the protec-
tion of the environment through criminal law. The aim of the draft Directive was
to ensure more effective application and stricter compliance with Community
law on the protection of the environment by defining a minimum set of offences.
It provided for an obligation on Member States to make the offences listed therein
that have been committed intentionally or at least by gross negligence punishable
and to penalize complicity, aiding, or abetting by means of “effective, proportion-
ate and dissuasive criminal penalties”, including imprisonment. It also provided for
other types of sanctions, including fines and criminal measures, for both natural
and legal persons. The Commission chose Article 175(1) of the EC Treaty as its legal
basis on the grounds that it ensures better protection of the environment than the
Council Framework Decision.”

On 9 April 2002 The European Parliament expressed its views both on the draft
directive and on the draft framework decision. It shared the approach proposed
by the Commission concerning the scope of Community competence and called
on the Council to make the framework decision an instrument supplementing the
directive in order to introduce only aspects of judicial cooperation in the field of the
protection of the environment through criminal law and to refrain from issuing
a framework decision before the adoption of the draft directive.

In July 2001, the Commission announced that it would bring an action before the
European Court of Justice for annulment if the Council should adopt the framework
decision. It justified that criminal liability cases for failure to comply with Commu-
nity law fall within the competence of the Community.

A dispute therefore arose between the Commission of the European Communi-
ties and the Council of the European Union on the basis of an indication of the
appropriate legal basis for the obligation of the Member States to introduce such
provisions. It resulted from the fact that on 27 January 2003 the Council of the
European Union adopted Framework Decision No. 2003/80/JHA on the protection
of the environment through criminal law, based on the provisions of Article 29,

> Nassauer H, Working Paper on the protection of the environment through criminal law,
p.1. Electronic source: http://eur-lex.europa.eu/, accessed: 23.08.2018.
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Article 31(1)(e) and Article 34(2) of the Treaty on European Union relating to police
and judicial cooperation in criminal matters.

In the preamble to the Decision, the Council noted the Union’s concerns about
the increase in the number of environmental offences and their consequences,
which are increasingly extending beyond the borders of the States in which they
are committed. It was also underlined that the cross-border nature of the offences
constitutes a serious threat to the environment facing all Member States and that
they should therefore take concerted action to combat them by means of criminal
law instruments. It was also pointed out that criminal liability for environmental
offences should be borne by both natural and legal persons. In addition, the need
to adopt such legal measures that will make extradition procedures not an effective
barrier to penalize perpetrators of environmental offences was stressed.

Article 1 provides a definition, relevant from the point of view of crimi-
nal liability, of ‘unlawful’, meaning ‘breaching the law, an administrative
regulation or a decision taken by a competent authority, including those giv-
ing effect to binding provisions of Community law designed to protect the
environment’. It should be added that, of the seven types of offences described
in the following article, as many as six used the term ‘unlawful’.

Article 2 contains a catalogue of seven environmental offences which should
be included in the national legislation of all Member States.

However, the Decision did not impose on Member States the adoption of specific
types of penalties for environmental offences. According to Article 5(1), they were
to be effective, proportionate and dissuasive. For serious cases, which, however, the
Decision did not specify in detail, custodial sentences with the possibility of extradi-
tion of the offender were to be taken into account. Paragraph 2 also provided for
the possibility of imposing penalties in the form of a ban on activities requiring
a licence, establishment, management or operation of a business or foundation.'®

In turn, Article 6 of the Decision provided for the criminal liability of legal per-
sons (corporations) and required Member States to adopt the relevant provisions
in this respect in such a way that legal persons can be held liable for environmental
offences, whether intentional or not, when committed for the benefit of the corpo-
ration by any person in a leading position in its structure, acting either individually
or as part of its body based on:

(a) a right to represent the legal person, or

(b) a right to take decisions on behalf of the legal person, or

(c) a right to exercise control within the legal person,

Furthermore, a legal person was to be held liable where the lack of supervision
or control by a natural person with managerial status, acting on behalf of the legal
person, made an environmental crime possible for the benefit of that legal person
by another person under its authority. Liability of the legal person did not exclude
criminal proceedings against natural persons who are perpetrators, accessories
or instigators of the offences referred to above.

The Decision required that sanctions on legal persons should also be effec-
tive, proportionate and dissuasive, including fines or other penalties and
punitive measures such as temporary or permanent disqualification from the

' tyzwa R, Karnoprawna..., pp.153-154.
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practice of commercial or industrial activities or judicial winding-up. It required
Member States to adopt the relevant provisions transposing the provisions of the
Decision into their national law by 27 January 2005.

On 15 April 2003 as previously announced, the Commission referred the Council
to the European Court of Justice under Article 35(6) of the EU Treaty and challenged
its choice of legal basis for the Decision.

When the Commission of the European Communities brought an action before
the European Court of Justice on 15 April 2003 against the Council of the European
Union for annulment of Council Framework Decision 2003/80/JHA of 27 January
2003, it stated that, although it unreservedly supports the objectives defined in the
Framework Decision, it contested the legal basis chosen, in particular Articles 29,
31(1)(e) and 34(2)(b) of the EU Treaty. It was apparent from the statement of reasons
in the application that, under Articles 174 to 176 of the EC Treaty, the protection
of the environment is a Community obligation. Furthermore, it is the Community’s
duty to oblige the Member States to lay down criminal penalties if, in its view, com-
pliance with Community law can be guaranteed only by such provisions.

Following an action brought before the European Court of Justice by the Com-
mission of the European Communities against Council Framework Decision 2003/80/
JHA at the request of the judges of the Court, the legal opinion on the dispute was
delivered on 26 May 2005 by the Advocate General Damascus Ruiz Jarab Colomera.

He pointed out that the dispute in question raises a question of major impor-
tance concerning the competence of the Community, since if it is considered that
the protection of the environment in the European Union requires concerted
action by criminalising the most serious infringements, it must be determined
whether the adoption of the necessary harmonisation measures falls within the
third pillar for which, under Article 34(1)(b) EU in conjunction with Article 31(1)(e)
EU, the Council of the European Union has competence, or within the first pillar
for the purposes of Article 175 EC, the Community has competence. It is also rel-
evant to the resolution of the dispute whether the protection of the environment,
which is a Community competence, requires any protection under criminal law
at all. He noted that the states use penal codes as an ultima ratio for environmental
protection. In order to achieve a high level of protection and to improve the qual-
ity of life (Article 2 EC), Community law must be able to have recourse to criminal
sanctions in certain cases where they constitute the only “effective, proportionate
and dissuasive” answer. It noted that there was a consensus in the doctrine that
ecosystems should be recognised as a legal good of particular importance, the
protection of which appears necessary for the very existence of man. It also stressed
that, with regard to the protection of the environment in case of behaviour which
causes serious damage to it, that mechanism must be of a punitive nature, but that
it is for the Member States, in their opinion, to choose the penalty that will prevent
damage to the environment and ensure respect for Community law."”

In the final stage of his deliberations, the Advocate General concluded that
it was for the Community to choose the type of criminal sanction as a response
to serious environmental offences and thus considered that the Commission’s
complaint was well founded.

7 Ibid., Electronic source: http://eur-lex.europa.eu/, accessed: 15.06.2019.
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The European Parliament supported the Commission’s complaint. The Council,
however, was supported by Denmark, Germany, Greece, Ireland, the Netherlands,
Portugal, Finland, Sweden, Spain and the United Kingdom.

The Council and the Member States intervening in this case (with the exception
of the Netherlands) argued that, at the current stage of development of law, the
Community does not have the competence to oblige the Member States to impose
criminal penalties on the conduct referred to in the Framework Decision.

In the Court’s view, Articles 174 to 176 EC constituted, in principle, the framework
within which community environmental policy must be implemented. Moreover,
the Court points out that, according to settled case-law, the choice of legal basis
for a community measure must be based on objective factors which are capable
of being reviewed before the courts. These include in particular, in accordance with
settled case-law of the Court of Justice, the purpose and content of a legislative
act®. It also stated that, in view of the objective pursued and the content of Articles
1 to 7 of the Framework Decision, they could only be effectively adopted on the
basis of Article 175 EC. Consequently, the Framework Decision, in breach of the
powers conferred on the Community by Article 175 EC, is in its entirety incompat-
ible with Article 175 EC because of its indivisibility.

After hearing the case and the opinion of the Advocate General of 26 May 2005,
the Grand Chamber of the Court gave judgment on 13 September 2005 in Case
C-176/03. The Court annulled Council Framework Decision 2003/80/JHA of 27 Janu-
ary 2003 on the protection of the environment through criminal law. The situation
therefore required further action to ensure that the environment was adequately
protected by criminal law instruments and, although the decision ceased to apply,
the legal solutions adopted by it were useful for the European Parliament and the
Council’s preparation of the relevant directive on the subject.

Intensive work has led to the issue on 19 November 2008 by the European
Parliament and the Council the Directive No. 2008/99/EC on the protection of the
environment through criminal law (Dz. Urz. L 328, 6 December 2008, pp. 28-37). It was
also possible, to a large extent, thanks to the aforementioned judgment of the Court
of Justice, which allowed for the regulation of penal issues on the basis of Article 175 EC.

The preamble indicates that the Community was concerned about the increase
in environmental crime and its consequences, which are increasingly of a cross-
border nature and therefore required an appropriate criminal law response. It was
noted that existing sanctioning regimes had not been sufficient to ensure full
compliance with environmental legislation and that compliance with them should
therefore be strengthened by the availability of appropriate criminal sanctions
as a sign of public condemnation. It also stressed that common rules on criminal
offences will enable effective methods of conducting criminal proceedings and
mutual cooperation between Member States.

It was stressed that the Directive obliges Member States to introduce into their
national legislation criminal sanctions for serious infringements of Community law
relating to the protection of the environment, irrespective of the existing regime
ofadministrativeand civil liability. The possibility for Member Statestoadopt or maintain

18 See:judgment of 11 June 1991 in Case C 300/89 Commission v Council, referred to as‘Di-
oxyde de titane’ ECR | 2867, and of 19 September 2002 in Case C 336/00 Huber ECR | 7699.
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more stringent criminal law environmental protection measures than under the
directive was also pointed out, provided that they are compatible with the EC Treaty.

The Directive stipulates that, in order to be able to assess its effectiveness, Mem-
ber States must provide the Commission with information on its implementation.

It has been noted that the objective of this Directive to provide for more effec-
tive protection of the environment, given the scope and effects of this Directive,
can only be achieved at Community level and not by individual Member States.

The Directive consisted of ten articles and two annexes.

In each article the following are specified: subject matter (Article 1), definitions
(Article 2), offences (Article 3), incitement and aiding and abetting (Article 4), sanctions
(Article 5), liability of legal persons (Article 6), sanctions against legal persons (Arti-
cle 7), transposition (Article 8), entry into force (Article 9) and addressees (Article 10).

The definition of ‘unlawful’ must be considered relevant for the purposes
of criminal liability in the meaning of infringement of:

1) acts adopted pursuant to the EC Treaty listed in Annex A to the Directive®,

2) acts adopted pursuant to the Treaty establishing the European Atomic
Energy Community (‘(EUROATOM’) of 25 March 1957 and listed in Annex B to
the Directive?,

3) laws or administrative provisions of a Member State; or a decision taken
by the competent authority of a Member State implementing Community
legislation in the form of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and flora (Dz. Urz. L 206 of 22
July 1992, p.7), Council Directive 79/409/EEC of 2 April 1979 on the conserva-
tion of wild birds (Dz. Urz. L 103 of 25 April 1979, p.1) and Council Regulation
(EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna
and flora by regulating trade therein (Dz. Urz. UE L 1997.61 as amended).

Article 3, which is crucial for the whole directive, indicates the catalogue
of offences that should be included in the national legislation of all Member States,
listing the following:

a) dumping, emission or introduction of such quantities of substances or ionis-
ing radiation into air, soil or water as to cause or threaten to cause death
or serious injury to any person or substantial damage to air quality, the qual-
ity of soil or the quality of water, or to animals or plants;

b) collection, transport, recovery or disposal of waste, including supervision
of such operations and the subsequent handling of waste disposal sites,
including activities carried out subsequently as a dealer or broker (waste

1 E.g. Council Directive 70/220/EEC of 20 March 1970 on the approximation of the laws
of the Member States relating to measures to be taken against air pollution by emissions
from motor vehicles, Council Directive 72/306/EEC of 2 August 1972 on the approximation
of the laws of the Member States relating to the measures to be taken against the emission
of gaseous pollutants from diesel engines for use in vehicles.

2 Council Directive 96/29/Euratom of 13 May 1996 laying down basic safety standards
for the protection of the health of workers and the general public against the dangers
arising from ionising radiation, Council Directive 2003/122/Euratom of 22 December 2003
on the control of high-activity sealed radioactive sources and orphan sources, Council Direc-
tive 2006/117/Euratom of 20 November 2006 on the supervision and control of shipments
of radioactive waste and spent fuel.
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management), which cause or are likely to cause death or serious injury
to any person or substantial damage to air quality, the quality of soil or the
quality of water, or to animals or plants;

c) a shipment of waste, where that activity falls within the scope of Article
2(35) of Regulation (EC) No 1013/2006 of the European Parliament and of the
Council of 14 June 2006 on shipments of waste and is carried out in signifi-
cant quantities, whether in a single shipment or in several shipments which
prove to be linked;

d) the operation of a plant in which a dangerous activity is carried out or in
which dangerous substances or preparations are stored or used and which,
outside the plant, causes or is likely to cause death or serious injury to any
person or substantial damage to the quality of air, the quality of soil or the
quality of water, or to animals or plants;

e) production, processing, handling, use, possession, storage, transport,
import, export and disposal of nuclear materials or other hazardous radioac-
tive substances which cause or are likely to cause death or serious injury
to any person or substantial damage to air quality, the quality of soil or the
quality of water, or to animals or plants;

f) killing, destruction, possession or misappropriation of specimens of pro-
tected wild fauna and flora species, except where the conduct concerns
a negligible number of such specimens and has a negligible impact on the
conservation status of the species;

g) trade in specimens of protected species of wild fauna or flora, or parts
or derivatives thereof, except where such conduct involves a negligible
number of such specimens and has a negligible impact on the conservation
status of the species;

h) any conduct that causes significant damage to the natural habitat in the
protected area;

i) production, import, export, placing on the market or use of ozone-depleting
substances.

In Article 5 on sanctions, the Directive provided that Member States shall take
the necessary measures to ensure that the offences referred to above are punish-
able by effective, proportionate and dissuasive criminal penalties. However, it was
not decided to indicate the type of penalties, their lower or upper limits, leaving
it to the Member States themselves to adopt specific measures in this respect.

Article 6 contains regulations concerning the liability of legal persons. According
to the Directive, Member States have to ensure that legal persons can be held liable
for the offences referred to in Articles 3 and 4 of the Directive if they are committed
for their benefit by a person who has a leading position within the legal person,
acting either individually or as part of an organ of the legal person, based on:

a) apower of representation of the legal person,

b) an authority to take decisions on behalf of the legal person, or

c) an authority to exercise control within the structures of the legal person.

Member States are also required to provide that legal persons may be held liable
where the lack of supervision or control by the person referred to above has made
possible the commission of an offence for the benefit of the legal person by a per-
son under its authority. Furthermore, liability of legal persons is considered to be
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independent of the liability of natural persons who are perpetrators, accessories
or instigators of environmental offences.

As in the case of criminal liability of natural persons, the Directive did not specify
which particular criminal penalties should be imposed on legal persons, but left
it to the Member States. The Directive only requires that they be effective, propor-
tionate and dissuasive.

In addition, it imposed certain transposition requirements on Member States
by setting a deadline of 26 December 2010 for them to bring into force the laws, regula-
tions and administrative provisions necessary to comply with this Directive. Member
States are also required to communicate to the Commission the text of the main provi-
sions of national law which they adopt in the field covered by this Directive, together
with a table showing the correlation between those provisions and this Directive.

Thanks to it, Member States, including Poland, were obliged to introduce
into national legal systems the regulations specified in the Directive, which were
to ensure appropriate harmonisation of criminal law at the EU level. The Directive
appreciated the importance of criminal law as an instrument of protection nec-
essary to ensure full compliance with Community legislation on environmental
protection. It was even pointed out that the protection measures applied so far
(administrative and civil) proved to be insufficient to ensure full compliance with
environmental protection regulations. It was rightly pointed out that common rules
on criminal offences will enable effective methods of conducting criminal proceed-
ings and mutual cooperation between Member States to be used.

The directive does not mention the subsidiary role of criminal law in protect-
ing the environment, but rather its irreplaceable role, particularly in combating
cross-border environmental crime or organised crime. It must be acknowledged,
however, that the scope of environmental protection, which goes beyond the most
serious cases of attacks against the environment, is still the domain of nonpenal
protection instruments.

This directive would certainly not have been adopted if it had not been for the
phenomenon of ever-increasing crime against the environment in the European
Union and the conviction that only appropriate harmonisation of criminal law can
contribute to combating it effectively.

Poland implemented the legal regulations contained in the Directive, which was
reflected in the criminal provisions of the current Chapter XXIl of the Penal Code.

Emphasizing the role of European law in the field of formation and development
of criminal and legal environmental protection in Poland, it should also be recalled
that the Act of 30 July 2004 on international trade in waste?', which defined the
institutional and organisational framework for the performance of tasks in the field
of international trade in waste resulting from:

1) Council Regulation (EEC) No 259/93 of 1 February 1993 on supervision and
control of shipments of waste within, into and out of the European Com-
munity (Dz. Urz. EC L 30 of 06.02.1993);

2) Council Regulation No 1420/99/EC of 29 April 1999 establishing common
rules and procedures to apply to shipments to certain non-OECD countries
of certain types of waste (Dz. Urz. EC L 166 of 01.07.1999);

21 Dz.U, No. 191, item 1956.
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3) Commission Regulation (EC) No 1547/1999 of 12 July 1999 determining
the control procedures under Council Regulation (EEC) No 259/93 to apply
to shipments of certain types of waste to certain countries to which OECD
Decision C(92)39 does not apply (Dz. Urz. EC L 185 of 17.07.1999).

The Act provided for criminal liability for offences (Article 19(1) and (2)) and

minor offences (Article 20(1)).

On 29 July 2005, the Act on Waste Electrical and Electronic Equipment was passed
(Dz.U.No 180, item 1495, as amended), amended in 2008 and implementing the pro-
visions of Directive 2002/96/EC of 27 January 2003 on waste electrical and electronic
equipment (Dz. Urz. EU L 37 of 13 February 2003, p.34 and L 345 of 31 December
2003, p. 106). It provides for criminal liability only for minor offences (Articles 70-78).

The development of criminal and legal protection of the environment
in Poland is to a large extent connected with the implementation of European
and international law acts into the national legal system. Taking into account the
cross-border nature of environmental crime, the process related to the creation
of criminal regulations aimed at ensuring effective protection of the environment
is dynamic and must constitute an adequate response to undesirable acts of human
interference in the environment, violating the principles of sustainable develop-
ment, the essence of which comes down to the fact that contemporary man leaves
the resources of the environment for the next generations in a state at least not
deteriorated.
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Streszczenie. Problematyka ochrony srodowiska poprzez prawo karne jest zwigzana przede wszystkim ze zwalczaniem
najpowazniejszych zamachdw na Srodowisko. Postepujqca degradacja naturalnych ekosystemdw, bedqca istotng konsekwencjq
rozwoju cywilizacyjnego cztowieka pokazata, Ze jednym z najwazniejszych wyzwar wspdtczesnego cztowieka stato sie zapewnienie
Srodowisku wtasciwej i efektywnej ochrony. Nalezy podkreslic, Ze co prawda gtowny ciezar takiej ochrony jest realizowany
za pomocq instrumentéw administracyjnoprawnych i w mniejszym stopniu cywilnoprawnych, to jednak zastosowanie prawa
karnego w ochronie srodowiska, jako ultima ratio tej ochrony, okazato sie wrecz niezbedne. Regulacje prawne dotyczqce ochrony
Srodowiska w prawie karnym w Polsce przeszly dtugq droge rozwoju. Warto jednak podkreslic, iz na ksztaft i rozwdj karnoprawnej
ochrony Srodowiska w Polsce w istotny sposéb wptyneto ustawodawstwo europejskie, co miato niezparzeczalnie zwiqzek
zprzystqpieniem Polski do Unii Europejskiej w 2004 r. oraz prawo miedzynarodowe, zwtaszcza zas Konwencja o miedzynarodowym
handlu dzikimi zwierzetami i roslinami gatunkdw zagrozonych wyginieciem sporzqdzona 3 marca 1973 r. w Waszyngtonie oraz
Konwencja o kontroli transgranicznego przemieszczania i usuwania odpadéw niebezpiecznych sporzqdzona w Bazylei w dniu
22 marca 1989r. W artykule przedstawiono najwazniejsze kwestie zwigzane z wptywem prawa europejskiego i miedzynarodowego
na rozwdj prawa ochrony srodowiska w Polsce za pomocq prawa karnego.

Pe3tome. Bonpocel, Kacatowuecs oxpans okpyxaroujell cpedsi 8 PAMKax y20/108H020 NPasa C8A3aHbI, Npexde 8ce2o, ¢ npece-
yeHuem Haubosiee (epbe3HbIX NOCA2AMENbCMS HA OKPYXarowyko cpedy. [locmenerHas de2padayus npupodHeIX Kocucmem,
ABNAWAACT (ePbe3HLIM NOCTIEOCMBLUEM 0/1 pa3BUMUS Yesosedeckoll YUBLU3aYUL, c8Ldemensbcmayem o mom, Ymo 00HoL
U3 8axHeliux 3a0ay COBpeMeHH020 Yesoseka cmaHosumca obecneyerue Haonexaujeli u 3hexkmusHoli oxpaHsl okpyxarowjeli
¢pedsl. (nedyem nodyepkHymo, Ymo, Xoma 0CHOBHASA HA2PY3KA N0 MAKOLl 3aujume 803/1a2aeMCA HA UHCMPYMeHMb! aomu-
HUCMPAMUBHO20 U NPago8020 Xapakmepa U 6 MeHbLel cmeneHu — Ha UHCMPYMeHMbl 2PaX0aHCK020 Npaga, npumexexue
Y207108H020 NPABA 8 (hepe 0xpaHsl okpyxatoLeli cpedsl, Kax ultima ratio makoli 3awjumel okasanoce Heobxooumeim. [lpagosbie
HOpMbI N0 OXPaHe okpyxatoueli cpedsl 8 ye0108HOM 3akoHodamenbcmae [losbuuu npowiu doneuti nyme pazsumus. [loamomy
cmoum nodyepkHymo, Ymo Ha (hopMuposaHue u pazgumue y20/108H0-Npagosoll 3auyumel okpyxaroueli cpedsl 6 Mosbwe
3HAYUMenbHoe B/IUAHUE OKA3G/U HOPMbl e8pONeLicko20 NPAgd, Ymo MecHo CB8A3aHO o 6cmynieHuem [lonbuwu 6 Esponelickuli
(o103 8 2004 200y, a makxxe HOpMbl Mex0yHAPOOH020 NPaga, 8 YACMHOCMU NONOXeHUA KoHBeHYUU 0 MexdyHapooHol mopeosse
gudamu dukoli ghayHel u G0pbl, HAXOOAUMUCA NOO Y2po30ii Licue3HoBeHUS, npuHAMol 3 mapma 1973 200a 8 BawuHemoke
U KorgeHyuu o KoHmpose 3a mparcepaHuyHoli nepegokoli ondacHeix omxodos u ux yoanexuem, npuHamoti 22 mapma 1989
200a 8 bazene. B cmamoe paccmampusaromca axHeliwie 80npocel, C6A3AHHbIE C BIUAHUEM e8PONeLicko20 U MeXAyHapooHo20
Nnpasa Ha pasumue 3aKoH00aMesbCMaa & 06/1acmu oxpaHsl okpyxatoweli cpedsl 8 losbie ¢ NOMOWbIO Y20108H020 NPAsa.
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