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Summary

The creation of a special body whose sole purpose is to rule on violations of the constitu-
tion or statutes by senior state officials, including the president, is relatively rare*. Only
Greece and Poland have implemented such a solution and until recently also the French
law provided such a possibility but the amendment of the Constitution in 2007 changed
the legislation within that scope’. The subject of the study is the analysis of Polish regu-
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> Asstated by W. Odrowaz-Sypniewskiand B. Szepietowska, the system of constitutional
responsibility accepted in Poland does not find adequate equivalents in other European countries.
However, it would have been tempted to argue that the Greek regulations in this matter could
beregarded as close to the Polish rulings. Idem, O systemach odpowiedzialnosci konstytucyjnej,
“Ekspertyzy i Opinie Prawne” Biura Studiéw i Ekspertyz Kancelarii Sejmu, 2000, no. 3, p. 7.

> E. Gdulewicz, System konstytucyjny Francji, Warszawa 2000, p. 39, E. Poplawska, Od-
powiedzialnosé Prezydenta V Republiki Francuskiej, “Pafistwo i Prawo” 1991, no. 11, pp. 71-80,
K. Kubuj, Francja: Odpowiedzialnos¢ karna Prezydenta V Republiki Francuskiej, “Przeglad
Sejmowy” 2002, no. 3, pp. 119-122, K. Kubuj, Odpowiedzialnos¢ karna Prezydenta V Republiki
Francuskiej, “Przeglad Sejmowy” 2008, no. 6, p. 83, W. Skrzydto, Formy odpowiedzialnosci kon-
stytucyjnej w Republice Francuskiej, [in:] Formy odpowiedzialnosci konstytucyjnej w paristwach
europejskich, eds. S. Grabowska, R. Grabowski, Torun 2010, pp. 139-140, W. Skrzydlo, Ustrdj
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lations concerning the State Tribunal in the context when the National Assembly adopts
a resolution to put the President in charge of committing a constitutional delinquency.

Streszczenie

Trybunal Stanu jako specjalny organ orzekajacy w sprawie
odpowiedzialnosci konstytucyjnej prezydenta

Utworzenie specjalnego organu, ktérego jedynym zadaniem jest orzekanie w sprawach
naruszenia konstytucji badz ustaw przez najwyzszych urzednikéw panstwowych, w tym
i prezydenta jest spotykane stosunkowo rzadko. Tylko Grecja oraz Polska wprowadzity
takie rozwigzanie, a do niedawna réwniez francuskie przepisy przewidywaty takg moz-
liwos¢, ale nowelizacja Konstytucji w 2007 r. zmienita uregulowania w tym zakresie®.
Przedmiotem opracowania jest analiza polskich regulacji dotyczacych Trybunalu Sta-
nu w sytuacji, gdy Zgromadzenie Narodowe podejmie uchwale o postawieniu Prezyden-
ta w stan oskarzenia za popetnienie deliktu konstytucyjnego.

The State Tribunal is an organ of judiciary?®, its organization has been gov-
erned by Art. 199 of the Polish Constitution and Art. 18, 19, 20e of the Act

polityczny Francji, Warszawa 1992, pp. 150-152, R. Balicki, Ustroje paristw wspélczesnych,
Wroclaw 2003, pp. 160-161, K. Wojtyczek, Republika Francuska, [in:] Ustréj Unii Europejskiej
i ustroje paristw czlonkowskich, ed. P. Sarnecki, Warszawa 2007, p. 185.

*  Zob.: E. Gdulewicz, System konstytucyjny Francji, Warszawa 2000, s. 39, E. Poptawska,
Odpowiedzialnos¢ Prezydenta V Republiki Francuskiej, “Pafistwo i Prawo” 1991, no. 11, s. 71-80,
K. Kubuj, Francja: Odpowiedzialnos¢ karna Prezydenta V Republiki Francuskiej, “Przeglad
Sejmowy” 2002, no. 3, s. 119-122, K. Kubuj, Odpowiedzialnos¢ karna Prezydenta V Republiki
Francuskiej, “Przeglad Sejmowy” 2008, no. 6, s. 83, W. Skrzydlo, Formy odpowiedzialnosci
konstytucyjnej w Republice Francuskiej, [in:] Formy odpowiedzialnosci konstytucyjnej w pai-
stwach europejskich, red. S. Grabowska, R. Grabowski, Torun 2010, s. 139-140, W. Skrzydlo,
Ustrdj polityczny Francji, Warszawa 1992, s. 150-152, R. Balicki, Ustroje paristw wspélczesnych,
Wroclaw 2003, s. 160-161, K. Wojtyczek, Republika Francuska, [in:] Ustréj Unii Europejskiej
i ustroje paristw czlonkowskich, red. P. Sarnecki, Warszawa 2007, s. 185.

S D.Dudek, Organy ochrony prawnej, [in:] Ustrdj polityczny i gospodarczy wspdlczesnej Polski,
ed. W. Skrzydtlo, Lublin 1996, pp. 155-156, M.. Laskowska, W. Sokolewicz, Odpowiedzialnos¢
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on the State Tribunal. As a judicial body, the Court, in accordance with
Art. 173 of the Constitution of the Republic of Poland, is separate and in-
dependent of other authorities in its activities®. The State Court is a court
of first instance and a court of second instance’. At first instance, the Court
is composed of a chairman and four members®. In the second instance, the
Tribunal is composed of the chairman and six members, excluding the judg-
es who took part in the case at first instance’. Apart from the hearing, the
State Tribunal has the following composition: a chairman and two mem-
bers'. The activities of the are financed from the budget of the Supreme
Court. The Executive Office of the Supreme Court provides secretarial ser-
vices of the State Tribunal'.

According to Art. 199 of the Constitution of the Republic of Poland, the
State Tribunal consists of a chairman, two deputies and sixteen members
elected by the Sejm from among the deputies and senators for the duration

cztonkéw Rady Ministréw w Konstytucji RP na tle poréwnawczym, “Zeszyty Naukowe Wyzszej
Szkoly Handlu i Prawa im. Ryszarda Lazarskiego w Warszawie” 2002, no. 1, pp. 154-1S58,
D. Szumilo-Kulczycka, Odpowiedzialnosé karna przed Trybunatem Stanu, “Przeglad Sejmowy”
2001, no. 4, p. 103.

¢ B.Banaszak, Prawo konstytucyjne, Warszawa 2004, pp. 661-666, W. Szyszkowski, Trybu-
nat Stanu, [in:] Prawo konstytucyjne, ed. Z. Witkowski, Torun 2000, pp. 436438, W. Skrzydto,
Ustréj polityczny RP w $wietle Konstytucji z 1997 r., Warszawa 2009, pp. 219-220, D. Dudek,
J. Sobczak, Wiadza sqdownicza w Konstytucji RP, [in:] Ustréj konstytucyjny Rzeczypospolitej
Polskiej, ed. R. Mojak, Lublin 2000, pp. 268-269.

7 R.P. Krawczyk, Dyskusja wokét koncepcji Trybunatu Stanu, [in:] Prawo paristwowe,
“Acta Uniwersitatis Lodziensis” Folia Iuridica 43, £6dZ 1989, pp. 77-97,]. Zale$ny, Charakter
prawny Trybunatu Stanu. Zagadnienia wybrane, “Przeglad Sadowy” 2007, no. 7-8, pp. 50-57.

8 H.Kempisty, Trybunal Stanu. Postepowanie w pierwszej instancji, no. 4, Warszawa 1983,
pp. 11-12, P. Sarnecki, Prezydent Rzeczypospolitej Polskiej. Komentarz do przepiséw, Krakow
2000, pp. 114-115.

°  B.Opalinski, Trybunat Stanuw polskim porzqdku ustrojowym, “Przeglad Prawa Konsty-
tucyjnego. Wladza sadownicza w panistwach europejskich” 2011, no. 2, pp. 113-114.

10 H.Zieba-Zatucka, Formy odpowiedzialnosci konstytucyjnej w Rzeczypospolitej Polskiej,
[in:] Formy odpowiedzialnosci konstytucyjnej..., p. 237, M. Pietrzak, Odpowiedzialnosé konsty-
tucyjna w Polskiej Rzeczypospolitej Ludowej i w 111 Rzeczypospolitej, [in:] Parlament, prawo,
ludzie. Studia ofiarowane profesorowi Juliuszowi Bardachowiw szes¢dziesigciolecie pracy twérczej,
eds. K. Iwanicka, M. Skowronek, K. Stembrowicz, Warszawa 1996, pp. 202-203.

""" § 10 uchwaly Sejmu Polskiej Rzeczypospolitej Ludowej z 6 lipca 1982 r. w sprawie
regulaminu czynnosci Trybunatu Stanu (M.P. no. 17, poz. 135).
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of their term. After the end of the term of office, the State Tribunal retains its
powers until a new composition is selected. The deputy chairman of the Tri-
bunal and at least half of the members of the State Tribunal should have the
qualifications required for the position of a judge'>. Members of the Tribu-
nal may only be Polish nationals who exercise full public rights, are not re-
manded and are not employed by the bodies of the government. In the exer-
cise of the function of a judge of the State Tribunal, they are independent and
subordinate only to the Constitution and the statutes. People selected to be-
come members of the Tribunal make a solemn pledge of judges before the
Marshal of the Sejm. Neither the Constitution nor the Act regulate the num-
ber of terms, thereby it is allowed for a person to be re-elected as a member
of the Tribunal®.

The members of the Tribunal are elected at the first sitting of the new-
ly elected Sejm. The Act on the State Tribunal does not regulate the mode of
electing members of the Tribunal. These matters are ruled by the Sejm’s reg-
ulations. According to them, the selection of members of the State Tribunal
takes place jointly, unless the Sejm decides otherwise. The right to nominate
candidates for members of the Tribunal, in accordance with Art. 30 of the Se-
jm’s regulations, is held by: the Marshal of the Sejm or a group of at least 35
deputies. The deadline for submission of applications is set by the Marshal of
the Sejm on the first day of the first sitting of the Sejm. Members are elected
by an absolute majority of votes'.

A member of the State Tribunal holds a judicial immunity and is entitled
to personal immunity. The Immunity of a Member of the Tribunal is gov-
erned by Art. 200 of the Constitution of the Republic of Poland, Art. 15a on
the State Tribunal Act and the law on the on the Common Court System. The
scope of the immunity is the same as for judges".

12 .Sobczak, Sqdy i trybunaly, [in:] Polskie prawo konstytucyjne, ed. W. Skrzydto, Lublin
2005, p. 416.

B J.Kucinski, Konstytucyjny ustrdj paristwowy Rzeczypospolitej Polskiej, Warszawa 2003,
pp- 337-338, K. Sktadowski, Trybunal Staniu, [in:] Polskie prawo konstytucyjne, ed. D. Gérecki,
Warszawa 2008, pp. 226-227.

4 W. Krecisz, Wladza sqdownicza — trybunaty, [in:] Konstytucyjny system organdéw par-
stwowych, ed. E. Gdulewicz, Lublin 2009, pp. 250-251.

15 W. Skrzydlo, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2007,
pp. 211-212.
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Emptying a position of a member of the State Tribunal results from a waiv-
er of a function, a permanent loss of capacity to perform activities, or a final
court judgment. The Marshal of the Sejm, by way of order, declares the va-
cant position of a member of the Tribunal, while informing the Sejm of this
fact. Should the mandate of a Member of the State Tribunal expire, the Sejm
shall make a supplementary selection. In this case, the supplementary selec-
tion shall be made separately for each emptied position's.

The function of the President of the State Tribunal is held by the First Pres-
ident of the Supreme Court. The scope of his duties and powers is governed
by Art. 15a of the State Tribunal Act and the resolution of the Sejm of 6 July
1982 on the Rules of Procedure of the State Tribunal?.

The President of the State Tribunal directs all the work of the Tribunal®.
He designates the panel at first instance, in addition to the main proceedings
and the chairmen of these compositions, as well as the members of the rap-
porteurs and the secretary. The President issues matters to the meetings and
hearings, determines their daily appointments and sets the agenda as well as
issues orders outside the hearing and handles the correspondence of the Tri-
bunal. In addition, he transmits the judgments of the State Tribunal for ex-
ecution and supervises their execution by public authorities. The President
of the State Tribunal has the same powers and duties as the President of the
Court and the Chair of the Department in accordance with the Code of Crim-
inal Procedure®.

IL.

Proceedings before the State Tribunal, that is, adjudication on constitutional
responsibility, are determined by several rules of this procedure. Because of the
complementary role of criminal law, they are primarily derived from the law

16

B. Nalezinski, Organy wladzy sqdowniczej, [in:] Prawo konstytucyjne RP, ed. P. Sarnecki,
Warszawa 2011, pp. 422—-424.

7 L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Warszawa 2010, pp. 385-386.

8§ 2 reg. of Trybunal of State.

¥ B.Banaszak, Trybunat Stanu — stagnacja czy zmiany? “Zeszyty Naukowe Sadownictwa
Administracyjnego” 2008, no. 1, pp. 9-22, M. Kozik, Trybunatl Stanu — zywa instytucja czy
martwy przepis? “Studia Iuridica Lubliniensia” T. V, Lublin 2005, pp. 109-126.
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and criminal law*’, though not only because some of them come from the state
and legal theory*'. The principle of material truth is of fundamental importance,
and the principles of openness, collegiality, instinctiveness, adversarial, fiduci-
ary and loyalty are also of great importance. They concern the form and man-
ner of conduct of the State Tribunal. On the other hand, the principles of pre-
sumption of innocence and of the rights of defence govern the legal situation
of the person drawn to constitutional responsibility. The last group-including
rules: free assessment of evidence and directness — serves to regulate evidence®.

Proceedings before the Tribunal apply those provisions of the criminal
procedure that do not conflict with the State Tribunal Act and are compati-
ble with the specificity of proceedings on constitutional responsibility?.

The Tribunal, when preparing for the main hearing, carries out a prelim-
inary inspection of the resolution of the National Assembly, which is an in-
dictment of the President for committing a constitutional delict. Such a re-
view consists of a study of admissibility of the process and formal preparation
of the complaint®*. However, according to Art. 20 sec. 3 of the State Tribunal
Act, the indictment cannot be returned to the National Assembly to supple-
ment or extend the proceedings. Actions taken in preparation for the main
hearing may be initiated by the State Tribunal or at the request of any of the
parties to the proceedings, except that the Tribunal is not bound by the re-
quest of the party®. If the case is considered by the State Tribunaland a legal
matter arises which requires a substantive interpretation of the law, the Tri-
bunal may defer the resolution of the case and refer the matter to be settled
by the full panel of the State Tribunal.

20

A.Marek, Pojecie zasady procesu karnego, “Pafistwo i Prawo” 1970, no. 3-4, eds. G. Ar-
tymiak, M. Rogalski, Z. Sobolewski, Proces karny. Cz¢s¢ ogélna, Warszawa 2007, p. 32, M. Cie-
$lak, Zasady procesu karnego i ich system, “Zeszytu Naukowe Uniwersytetu Jagiellonskiego”,
Prawo, 1956, no. 3, p. 158.

*'S.Wronkowska, M. Zieliniski, Z. Ziembinski, Zasady prawa. Zagadnienia podstawowe,
Warszawa 1974.

2 J.Zaleény, Odpowiedzialnos¢ konstytucyjna w prawie polskim..., pp. 246-262.
H. Kempisty, Trybunat Stanu. Postgpowanie..., pp. 10-18.
J. Zale$ny, Odpowiedzialnos¢ konstytucyjna w prawie polskim okresu transformacji
ustrojowej, Torun 2004, pp. 263-269.

25 7.Swida-Lagiewska, Przebieg postepowania dotyczgcego odpowiedzialnosci konstytucyjnej,
lin:] Trybunat Stanuw PRL, ed. Z. Swida-Lagiewska, Warszawa 1983, p. 202.

23

24
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The case is investigated within the limits of the indictment®®. The accuser
cannot accuse the accused of committing other acts than those included in
the prosecution. Proceedings before the State Tribunal require the participa-
tion of an attorney. Proceedings are governed by the provisions of the State
Court Act and the Criminal Procedure Code respectively. The accused, the
witnesses and the experts are exempted from the duty of state and official se-
crecy. The exclusion of the publicity of the hearing before the Tribunal can be
justifiedonly by the consideration of state security or state secrets®.

If the indictment meets the formal requirements, the case is referred to the
main hearing and becomes subject to proceedings before the State Tribunal®.
The hearing is governed by the President of the State Tribunal in writing. The
order includes: the names of the members of the Tribunal in which the pan-
el is sitting, the date, time and place of the hearing, the parties and other per-
sons to be present at the hearing, and the persons who should be notified of the
date and other necessary preparation of the hearing®. After initiating the main
hearing there is no. possibility to change the composition of the adjudication.

The main hearing can be divided into several stages: commencement, court
proceedings, votes of the parties and the verdict®. The hearing starts with the
verification of the people who have been summoned and also whether there is
no. obstruction to the case. The next stage is thecourt proceedings that con-
sists of reading the indictment, the hearing of the President, further evidence'
and closing the court proceedings. During the court proceedings, the President
gives explanations, witnesses are interviewed, experts are interviewed. At the
same time, all documents are also being read - both official and private — that
are relevant to the case. The last part of the hearing is the judgment, involving
the deliberation of members of the Court of Justice over the sentence, the vote
on the verdict, and the preparation of the judgment in writing. These actions
take place in camera. As in the criminal process, in the process of holding the

26 K. Piasecki, Organizacja wymiaru sprawiedliwosci w Polsce, Warszawa 20085, p. 163.

7 Art. 18 of Act of Trybunal of State.
*8  P. Sarnecki. Opinia w sprawie odpowiedzialnosci konstytucyjnej. Jak nalezy rozumie¢
zwrot ,sprawy bedqgce przedmiotem postgpowania [...] przed [...] Trybunatem Stanu” (Art. 241
ust. 1 Konstytucji), “Przeglad Sejmowy” 2000, no. S, pp. S1-52.

¥ J.Zale$ny, Odpowiedzialnos¢ konstytucyjna w prawie polskim..., p. 268.
S. Kalinowski, Rozprawa gléwna w polskim prawie karnym, Warszawa 1975, p. 66.

M. Czubalski, O pojeciu i klasyfikacji Srodkéw dowodowych, “Paiistwo i Prawo” 1968, no. 1.

30

31
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President in charge of constitutional responsibility, a member of the adjudicat-
ing panel may, by signing a judgment in the case, file a separate sentence con-
cerning all or a part of the judgment or its justification®.

The next stages of the hearing are the public announcement of the judg-
ment, the oral justification thereof and informing the parties about the law,
the time and the form of appeal. They are held openly unless all or part of the
hearing has been classified as confidential.

By ruling at first instance, the State Tribunal can issue the following judg-
ments: a conviction, an acquittal, termination or conditional termination of
the proceedings. If the Tribunal states that the President has not committed
a constitutional delinquency or if there is no. sufficient evidence or the act com-
mitted is not classified as a constitutional delict, it shall deliver an acquittal®.

The State Tribunal terminates the proceedings when it finds that the Pres-
ident has died, the limitation period has expired, or the proceedings on the
same constitutional delinquency of the President have been legally complet-
ed or are already pending or the indictment has been made by an unautho-
rized body or the President at the moment committing the constitutional de-
lict was in a state deviating from normal (mental illness, mental retardation).
Termination or conditional termination of proceedings before the Tribunal
can only be performed at a hearing.

If, in the course of proceedings, the Tribunal deems the appropriateness
of accusing the President of committing a constitutional delinquency;, it shall
convict.

Polish regulations governing the constitutional responsibility of the Pres-
ident allow the possibility of appealing against a judgment at first instance,
which corresponds to the principle of two-instance court proceedings*. Each
party to the proceedings may appeal the judgment of the State Tribunal in
whole or in part, or the justification thereof*”. The appeal period runs sepa-

32 Z.Kempisty, Votum separatum, “Panistwo i Prawo” 1963, no. 2, J. Bratoszewski, Zdanie

odrebne w procesie karnym, Warszawa 1973, M. Lipczynski, Votum separatum we wspdtczesnym
polskim ustawodawstwie karnoprocesowym oraz w praktyce, [in:] Studia Prawnicze. Ksigga Pamigt-
kowa ku czci prof. dra Witolda Swidy, eds.]. Fiema, W. Gutekunst, S. Hubert, Warszawa 1969.

3 L. Garlicki, Polskie prawo konstytucyjne..., p. 392.

3 Art. 78 Constitution of Poland.

3% M. Pietrzak, Odpowiedzialnos¢ konstytucyjna w Polsce, Warszawa 1992, p. 125.
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rately for each eligible person and is 30 days from the date of delivery of the
copy of the judgment with justification. In the second instance, the Court has
the following composition: a chairman and six members, excluding the judg-
es who took part in the case at first instance. No judgment of the State Tribu-
nal issued in the second instance is available for cassation.

Appeal proceedings consist of the following parts: actions of the Court
of First Instance in connection with filing an appeal, preparation for appeal
proceedings, appeal proceedings, final actions. By ruling in the second in-
stance, the tribunal repeals or changes the judgments given at first instance,
if the relative cause of the appeal is found. This may be due to: blatant incon-
sistency of the case or improper use of the preventive measure, error in the
findings of fact, if they could affect the judgment. Other causes are the of-
fense of the rules of conduct if they could have affected the judgment or of-
fense of substantive law’.

In addition, the State Tribunal, in its second instance, is required to ex-
amine whether there was no. absolute cause of appeal in the proceeding®.
If this is the case, the State Tribunal repeals the contested judgment. Such
reasons include: participation in the conviction of a person who is not au-
thorized, unable or excluded by law; improper composition of the State Tri-
bunal; absence of any member of the State Tribunal at all hearings; adjudi-
cating the State Tribunal on matters not belonging to its jurisdiction; breach
of the rule of voting by majority vote; not to admit the judgment delivered
by any member of the State Tribunal; enforceable ruling contradiction in
its content; issuing a judgment in a case that has already been legally com-
pleted; occurrence of exclusion from proceedings; lack of defender or lack
of participation of the defender of the President in all actions during the
proceedings; recognition of the case without fulfilling the duty of the Pres-
idency as a person drawn to constitutional responsibility. In the last three
cases, the sentence can only be performed in favour of the defendant for
committing a constitutional delict®.

3¢ S. Zablocki, Postepowanie odwotawcze, kasacyjne i wznowieniowe w procesie karnym,

Warszawa 1999, pp. 90-99, S. Kotowski, Trybunal Stanu. Postgpowanie odwotawcze, no. 8,
Warszawa 1983, pp. 3-22.

37 S. Kotowski, Trybunal Stanu. Postgpowanie..., p. 10.
J. Zalesny, Odpowiedzialno$¢ konstytucyjna w prawie polskim..., p. 279.

38
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III.

At the end of the hearing before the State Tribunal and the President’s recog-
nition of the guilty party’s perpetration of constitutional delicts, the authority
shall proceed to punish. According to Art. 25 sec. 3 of the State Tribunal Act, if
the President is found guilty of at least unintentional committal of the charg-
es against him, the State Tribunal shall adjudicate his decision ex officio®. The
court may only adjudge the defendant’s guilt, without punishment, because of
the negligible degree of social harm of the offense or the particular circumstanc-
es of the case. On the other hand, according to Art. 23, 25 and 26 of the State
Tribunal Act, for acts belonging to a constitutional delinquency;, if they do not
fulfil the character of a crime or a fiscal offense, the State Tribunal shall sum-
marily or severally impose the following penalties: the loss of active and passive
electoral rights in elections to the office of the President, the Sejm and to Senat,
to the European Parliament and to local and regional authorities, banning the
holding of managerial posts or positions of special responsibility in state organs
and social organizations, and the loss of all or some of the orders, decorations
and honorary titles. These penalties can be imposed for a period of two to ten
years*!. The presidency’s delimitation period is ten years after the commission
of the act*. The fact that the offender no. longer holds office or does not hold
office does not preclude the initiation and conduct of proceedings®.

After the end of the hearing and the judgment on the constitutional delict
by the President of the Republic of Poland, the President of the State Tribu-
nal is responsible for executing the judgment**. For this purpose, he directs
the judgment to be executed by the District Court in Warsaw®.

¥ W. Szyszkowski, Trybunat Stanu..., pp. 438-439, W. Krecisz, Wladza sqdownicza -
trybunaly..., p. 257.

40 Art. 25 sec. 4 Act of Tribunal of State. J. Sobczak, Sqdy i trybunaly..., pp. 418-419,
B. Nalezinski, Organy wtadzy sqdowniczej..., p. 43S.

M. Rybicki, Trybunat Konstytucyjny, Trybunat Stanu, Najwyzsza Izba Kontroli, [in:]
T. Fuks, A. Eopatka, M. Rybicki, W. Skrzydto, Ustrdj polityczny Rzeczypospolitej Ludowej,
Warszawa 1986, p. 184.
L. Garlicki, Polskie prawo konstytucyjne..., p. 392, K. Sktadowski, Trybunat Stanu..., p. 230.
# W. Skrzydlo, Ustrdj polityczny RP w swietle..., p. 220.
B. Banaszak, Prawo konstytucyjne, Warszawa 2004, p. 666.
# ¢ Sreg. of Tribunal of State.
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Iv.

Polish constitutional traditions, like the constitutional traditions of most Eu-
ropean countries, do not provide for the election of the deputy president or
vice president. The replacement of the President, until the end of the proceed-
ings on constitutional responsibility falls on the President of the Chamber of
Deputies. In the case of an ex officio in connection with a constitutional de-
lict, it is necessary to manage the early elections for the presidency.
Adoption of the resolution to bring the President into the state of indict-
ment according to Art. 145 sec. 3 of the Constitution of the Republic of Po-
land and Art. 11 sec. 1 of the State Tribunal Act results in suspension in of-
fice*. During the suspension of the President, his duties are carried out by the
Marshal of the Sejm and in the situation when he cannot perform thereof, the
Marshal of the Senate?”. The Marshal of the Sejm performs the duties of the
President of the Republic of Poland personally, joining them with the func-
tion of the Marshal*®. The legislator recognizes that the Marshal of the Sejm
or the Senate bears responsibility for exercising constitutional responsibili-
ty under conditions and in the manner identical to that of the head of state®.
The doctrine presents a view that such extension of the responsibility of the
Marshal for acts that fall within the scope of substitution is legally superflu-
ous and may, at least in part, be unacceptable®® and that there is no. explic-
it support in Art. 198 and 131 sec. 2 of the Constitution®. However, much of
the doctrine®?, using both systemic and historical interpretation, recognizes
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L. Garlicki, Polskie prawo konstytucyjne..., p. 391.

# Art. 131 Constitution of Poland.

* E. Poplawska, Oprdznienie urzedu Prezydenta RP, [in:] Konstytucja Rzeczypospolitej
Polskiej. Komentarz encyklopedyczny, eds. W. Skrzydlo, S. Grabowska, R. Grabowski, Warsza-
wa 2009, pp. 315-317, M. Kruk, Wykonywanie obowigzkéw prezydenta RP, [in:] Konstytucja
Rzeczypospolitej Polskiej..., pp. 687-688.

# Art. 2 sec. 3 Act of Tribunal of State.

S0 M. Zubik, Trybunat Stanu — stan Trybunatu (Stéw kilka o polskim sqdzie nad notablami),
lin:] Trzecia wladza. Sqdy i Trybunaly w Polsce. Materiaty Jubileuszowego L Ogdlnopolskiego
Zjazdu Katedr i Zaktadéw Prawa Konstytucyjnego. Gdynia, 24-26 kwietnia 2008r., ed. A. Szmyt,
Gdansk 2008, p. 45, H. Zieba-Zatucka, Formy odpowiedzialnosci konstytucyjnej..., p. 225.

3t L. Garlicki, Polskie prawo konstytucyjne..., p. 386.

H. Groszyk, Uwagi o potrzebie i kierunkach zmian ustawowej regulacji Trybunatu Stanu
(w zwiqzku z Art. 236 ust. 1 Konstytucyjni RP), [in:] Konstytucja, ustrdj, system finansowania
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that legitimate entities in a similar state should be treated similarly in a le-
gal state (Art. 2 of the Constitution)®. It can therefore be assumed that the
person who replaces the President in the performance of his duties should be
subject to the same constitutional responsibility**. Where the State Tribunal
determines the validity of the charges submitted to the President in the in-
dictment, the duties of the President are being performed by the Marshal of
the Sejm or of the Senate until thenewly elected President takes office.

The substantive scope of the duties performed by the Marshal of the Sejm
(or the Marshal of the Senate) fulfilling the duties of the President coincides
with all duties of the President of the Republic. There is only one exception —
the Constitution of the Republic of Poland states that persons performing the
duties of the President of the Republic of Poland, ie. the Marshal of the Sejm
or Marshal of the Senate, cannot take a decision on shortening the term of the
Sejm (Art. 131 sec.4 of the Constitution of the Republic of Poland). They cannot
do this even when constitutional grounds authorizing or requiring shortening
of the term of office. This provision, as noted by M. Kruk, protects state pow-
er from breaking its continuity and - especially - the situation when the office
of the President of Poland will function as an alternate, while being temporar-
ily a parliamentary, during the electoral period™. The same is true of the Presi-
dent of the Republic of Poland, but the scope and nature of the powers delegated
by the Marshal of the Sejm. It also includes the requirement to act upon the re-
quest and the requirement to counter the signatures of the President of the Re-
public of Poland by the President of the Council of Ministers for their validity*®.

patistwa. Ksigga pamigtkowa ku czci prof. Natalii Gajl, eds. T. Debowska-Romanowska, A. Jan-
kiewicz, Warszawa 1999, p. 72.

53 J.Zale$ny, Odpowiedzialnosé konstytucyjnaw prawie polskim..., p. 174, W. Szyszkowski,
Trybunal Stanu..., p. 436, A. Bie-Kacala, Kilka uwag w kwestii odpowiedzialnosci Prezydenta RP
przed Trybunatem Stanu, [in:] Podmioty administracji publicznej i prawne formy ich dziatania:
studia i materialy z Konferencji Naukowej poswigconej Jubileuszowi 80-tych urodzin Profesora
Eugeniusza Ochendowskiego, Torun, 15-16 listopada 2005, pp. 47-48, W. Krecisz, Wladza
sqdownicza — trybunaly..., p. 252.

3% J. Grajewski, Warunki ustawowe i wymogi formalne wstgpnego wniosku o pociggnigcie
do odpowiedzialnosci konstytucyjnej przed Trybunatem Stanu, “Przeglad Sejmowy” 2003, no. 1,
p- 11, B. Banaszak, Prawo konstytucyjne.., p. 628, H. Groszyk, Uwagi o potrzebie i kierunkach...,
p- 72, L. Garlicki, Polskie prawo konstytucyjne..., p. 386.

33 M. Kruk, Wykonywanie obowigzkéw prezydenta RP..., p. 688.
E. Poptawska, Opréznienie urz¢du Prezydenta RP..., p. 317.
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V.

If the President of the Republic of Poland is ex officio dismissed by a court
of competent jurisdiction, the Marshal of the Sejm shall immediately order
the election of the President of the Republic. The Marshal of the Sejm man-
ages the election for the day no. later than the fourteenth day after the office
was vacated, setting the date of the election for a day off work within sixty
days of the day of the election”. The Marshal of the Sejm, according to Art.
290 of the electoral code, governs the election of the President of the Repub-
lic by way of a resolution. The order of the Marshal of the Sejm shall be made
public and published in the Journal of Laws of the Republic of Poland no. lat-
er than 3 days after the date of the election order.

VI

The analysis of the rules governing the proceedings before the State Tribunal
on the conduct of the President’s prosecution for constitutional delinquen-
cy*® has led to several conclusions.

Failure to comply with the rules of the deadline may result in the extension
of the procedure. As a model, Greek regulations can be mentioned which set
strict deadlines for carrying out individual activities related to the President’s
taking responsibility for committing a constitutional delict™.

The composition of the State Tribunal requires the qualifications essential
for the function of a judge only in the case of half of the Tribunal and of the
deputies of the President. It is problematic to use the term “should” in Art.
199 sec. 1 of the Constitution of the Republic of Poland, because it does not
result from the absolute obligation to have the qualifications of judges, but
only because such persons may have judicial powers but do not have to. In

7 Art. 128 sec.2 Constitution of Poland, Art. 289 sec. 2 of Act of Electoral Code 5.01.2011
(Dz.U. no. 21, item 112).

8 'W. Sokolewicz, Konstytucyjna regulacja wladzy sqdowniczej, [in:] Konstytucja, ustrdj,
system finansowania paristwa..., pp. 194-196, L. Garlicki, Charakter ustrojowy nowych trybunatéw,
“Panistwo i Prawo” 1983, no. 1, pp. 28-29.

3 S. Grabowska, Odpowiedzialnos¢ konstytucyjna Prezydenta Grecji, “Przeglad Sejmowy”
2012, no. 5, pp. 215-226.
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my view, the best solution would be to clarify the rules governing the com-
position of the State Tribunal so that half of its members would need to have
judicial powers and the rest could have documented their legal experience or
a degree or a scientific title in legal science.

Provisions do not allow the National Assembly to return a resolution be-
ing an indictment in order to supplement deficiencies or remove errors dis-
closed during the initial screening of a resolution. It is also impossible to re-
move these shortcomings by the State Tribunal. This may cause problems in
further processing.

The regulation of the President’s replacement, when the parliament ad-
opted a resolution to draw him into constitutional responsibility, resulting
in the President being suspended in office, seems to be better. The person
who replaces the President is subject to constitutional responsibility on the
same grounds as the President, which is appropriate, due to the scope of du-
ties and powers. Similarly to the President, the person substituting him may
commit a constitutional offense and should therefore be subject to full con-
stitutional responsibility.
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