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Abstract

The subject of this study is to present principles of the system determine political char-
acter of the state and the system ruling in it of power. The analysis is covered constitu-
tional regulations referring to the following principal principles: principle of the sover-
eignty of Nation, principle of democratic legal state, principle of freedom and of laws of
individual, principle of the division of authorities, principle of the political pluralism,
principle of the supreme position of the Constitution, principle of the decentralization of
the official authority, principle of the decentralization of the official authority. The work
is based on the legal-dogmatic method.

Streszczenie
Zasady ustroju politycznego w Rzeczypospolitej Polskiej

Przedmiotem opracowania jest ukazanie prawnych ram zasad ustroju, ktore okreslajg
charakter ustrojowy panstwa i panujgcy w nim system wtadzy. Analizie poddano kon-
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stytucyjne regulacje dotyczace nastepujacych zasad ustroju panstwa: zasada suweren-
noséci Narodu, zasada demokratycznego panstwa prawnego, zasada wolnosci i praw jed-
nostki, zasada podziatu wtadz, zasada pluralizmu politycznego, zasada nadrzednosci
konstytucji, zasada decentralizacji wladzy publicznej i samorzadu terytorialnego, zasad
spolecznej gospodarki rynkowej. W pracy wykorzystano metode prawno-dogmatyczna.

In the Republic of Poland the catalogue of fundamental rules was entered
into the Constitution from 2 April 1997 r.? A chapter is devoted to them
and titled “Republic”. One should emphasize that catalogue contained in
it isn’t closed. In the present article they will be analysed following princi-
pal principles. And it will be: principle of the sovereignty of Nation, princi-
ple of democratic legal state, principle of freedom and of laws of individual,
principle of the division of authorities, principle of the political pluralism,
principle of the supreme position of the Constitution, principle of the de-
centralization of the official authority, principle of the decentralization of
the official authority’.

The turn of the XVII and XVIII age brought, behind the matter among oth-
ers of such thinkers like Thomas Hobbes or Jean Jacques Rousseau, compre-
hending the sovereignty of the Nation (of people). Of nation understood as
bond political, giving authorization to act in one’s name for representatives.
There was this opposite oneself of current monarchal power which consid-
ered itself the only overlord because sanctioned by very God*.

2 Constitution of the Republic of Poland of 2 April 1997 (Dz.U. No. 78, item 483). Here
in after referred to as the Constitution of Poland.

3 More: Basic Problems of Applying the Constitution of the Republic of Poland. Final Research
Report, ed. K. Dziatocha, Warsaw 2006.

*  See: E. Zielinski, The universalism of political system principles espoused by European

states, “Polish Political Science Yearbook” 2009, vol XXX VIII, pp. 17-25.
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The Constitution of Poland is expressing principle of the sovereignty of
the Nation in Art. 4 sec. 1 the superior authority in the Republic of Poland
belongs to the Nation. He results from this regulation, that in the state a Na-
tion is an overlord, i.e. the one which is exercising authority. One should
not understand comprehending the Nation here in sociological or histori-
cal but political meaning, as the bond of citizens which are entitled to vot-
ing rights. Sec. 2 Art. 4 states, that the Nation is exercising authority by its
representatives or directly. To mark belongs, that ustrojodawca not with-
out the cause first showed that the Nation was exercising its power by rep-
resentatives and only in the second order directly, alone. He is happening
this way because the Nation as the entire community entitled, isn’t able per-
manently to perform his duties. Nation because, as the community a few
million of people isn’t in the state (organizationally) to manage you there-
fore representatives which on behalf of the entire community are exercis-
ing authority are being chosen.

From here a division into the indirect democracy is getting down (repre-
sentative) and direct democracy. The representative democracy consists in fill-
ing up by authorised representatives (of mandataries) gave the political fine
to the political will of the ones which authorised them for it,. Fastening them
to action has the card originating directly from the Nation, i.e. everyone which
are entitled to action, but for different reasons alone they aren't filling her.
Representatives receive authorizing to act by way of choices which constitute
the fundamental element of democracy. The mandatary receives authoriz-
ing for the decision making in the parliament on behalf of the entire nation®.

The direct democracy consists in taking significant decisions for you (for
ruling) directly by very overlord. When they already marked, this form of the
administration is only supplementing the representative democracy at pres-
ent. Many institutions serving the direct participation of the nation exist in
the decision making. A referendum which relies on the decision making is
a form the most spread in our times of the direct democracy of persons in
cases important for you, by vote, through the circle authorised®.

> More: A. Labno, The Sejm of the Republic of Poland and the Representation of Interests,
“The Sejm Review” 2014, fifth special edition, pp. 25-46.

¢ See more: S. Grabowska, Formy demokracji bezposredniej w wybranych paristwach eu-
ropejskich, Rzeszéw 2009, pp. 37-48; P. Uzieblo, Demokracja partycypacyjna, Gdansk 2009,
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The Constitution of Poland provides for two kinds of the referendum. The
nationwide referendum and the local referendum. Article 125 of the Con-
stitution of Poland state that in matters about the particular relevance for
you a conducted nationwide referendum can be. Matters about the particu-
lar relevance for you it so, which for first, are spreading through territory of
the entire country secondly, concern all citizens rather than only certain so-
cial groups. The Sejm is entitled to a right to order such a referendum by an
absolute majority of votes in the presence of statutory at least half numbers
of Members of Parliament or for the President of the Republic with the con-
sent of the Senate expressed by an absolute majority of votes in the presence
of at least half of the statutory number of senators. The constitution is im-
plementing the requirement of the attendance of such a referendum. The re-
sult of the referendum is binding if it took part in it more than a half eligible
to vote. There is this referendum about optional character”.

It is other kind of the nationwide referendum conducted on the base Art.
90 of the Constitution of Poland which giving consent to ratification by the
Republic provides for with Poland of the international agreement, on the ba-
sis of which Poland can hand competence of the authority bodies over to the
international organisation or the international body national in some mat-
ters. This referendum has optional character, because the Sejm is passing the
resolution on choice of the mode of giving consent to ratification with abso-
lute majority of votes in the presence of at least half of the statutory number
of Members of Parliament. A passed act, giving consent to ratification of such
an international agreement is other road. For her the reception from the Sejm
is taking place with majority 2/of 3 voices in the presence of at least half of the
statutory number of Members of Parliament and by the Senate with majority 2/
of 3 voices in the presence of at least half of the statutory number of senators®.

Also Art. 235 of the Constitution of Poland provide for the feasibility of
the nationwide referendum. It is happening in the situation of passing a bill

pp- 35-53; M. Musial-Karg, Referenda w paristwach europejskich. Teoria, praktyka, perspektywy,
Torusi 2008, pp. 32-93.

7 M. Jablonski, Referendum ogélnokrajowe w polskim prawie konstytucyjnym, Wroctaw
2001, pp. 69-85; P. Uzieblo, op.cit., pp. 155-159; S. Grabowska, op.cit., pp. 86-94.

8 E.Kuzelewska, Referendum voting behaviour: Polish Referendum on Membership in the
EU, “Polish Political Science Yearbook” 2003, vol. XXXIII, pp. 38-50.
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about the amendment to the Constitution, when the act on the amendment
to the Constitution concerns regulations of the allocation and, II or XII, it is
a group at least 1/5 of statutory number of Members of Parliament, the Sen-
ate or the President can demand the Republic, in the time of 45 days from
the day of passing a bill by the Senate, approving conducts of the referendum.
With the conclusion in this matter these entities are turning to the Speaker
of the Sejm which is ordering immediately conducting the referendum in se-
quence 60 days of the motion date. The amendment to the Constitution is left
accepted, if a majority was in favour of this change voting. So he doesn’t have
the requirement in this case as for the attendance. The referendum has op-
tional character, because he can be conducted in only in the situation if one
of authorised entities will file an application and only if the change concerns
at least one of three chapters indicated in the Constitution’.

The Constitution of Poland in Art. 170 is also giving the possibility of set-
tling substantial matters for inhabitants to only a part of territory. This way
so members of self-government bond can decide, by way of the referendum,
about matters applying to this bond, in it about cancelling the body coming
from the direct election of the local government. An act is specifying in de-
tail principles and the mode of conducting such a referendum*.

Also a folk initiative is the institution of the direct democracy. The folk
initiative consists in possibility of initiating by the determined authorised
group certain citizens of proceedings. In Poland for example a possibility
of the submission of an application for ordering conducting the referendum
(in nationwide referendum 500 of thousands of citizens and in the local ref-
erendum of 10% residents eligible to vote of the commune or the district
and 5% inhabitants eligible to vote of the province). The folk initiative can
assume also a form of the legislative initiative. Still if the authorised group
of citizens has the right to start of folding a bill i.e. initiating the legislative
procedure (as this way as for example in Poland group 100 of thousands of
authorised citizens) then we have it for making with the so-called right of
legislative initiative.

°  E.Zielinski, Referendum w Polsce, [In:] Referendum w pasistwach Europy, eds. E. Zielin-

ski, E. Bokszczanin, J. Zielinski, Warsaw 2003, pp. 221-224; M. Jabtonski, op.cit., pp. 91-99.
10 More: E. Olejniczak-Szatowska, Prawo do udziatu w referendum lokalnym. Rozwazania
na tle ustawodawstwa polskiego, E6dz 2002, pp. 287.
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II.

Principle of the democratic legal state was entered for the first time into the
Polish constitutionalism through with December short story from 1989 r.
to the Constitution from 1952 r. Small Constitution 1992 r. also principle the
ones accepted. The current Constitution is giving her expression to the Re-
public of Poland in Art. 2 which is deciding, that Republic Poland is a dem-
ocratic state legal, fulfilling principles of the social justice''.

It is entertaining one another, that the conception constitutes the legal state
pillar of the democratic legal state. Two conceptions are being distinguished
in literature of legal state: formal and financial. The formal model of the legal
state assumes only an existence of formal-legal dissolutions of state agencies
providing with lawful functioning. In this model it isn’t essential what val-
ues the law is expressing. He is an assumption, that the law is standing above
you, this law appoints the scope of the rights and freedoms of the individual,
as well as he determines limits of action of the power. This law which orig-
inates from competent bodies is right and it came into existence in the pre-
dicted procedure. Right contents aren’t essential.

The financial model of the legal state assumes that a legalism of action of au-
thorities and a system are the basis for action of the state effective their protec-
tions. This conception contains elements of the formalistic conception in itself
and in addition he puts emphasis on contents of the created law. Because the
law should include the catalogue of core values, of which should be a carrier.

State legal is functioning based on the principle of the law and order. The
law-abidingness means obeying the law in the sphere of constituting him and
applying. So the law and order is a demand directed to public authorities rather
than to the individual. You law-abiding it so which bodies of the state as well
as self-government authority are obeying the law in these two spheres in'2.

Obeying the law in the process of constituting him means for first order
of creating the law by competent (competent) organs, secondly issuing the act

"' More about transformation of political system in Poland K. Wojtaszczyk, Political

Spectrum of Poland, “Polish Political Science Yearbook” 1991, vol. XXI, pp. 63-71.

2 See:R.Uitz, The rule of law in Post-Communist Constitutional Jurisprudence. Concerned
Notes on a Fancy Decoration, [In:] Relocating the rule of law, eds. G. Palombella, N. Walker,
Oxford-Portland 2009, p. 71 et seq.
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on the base other giving authorization to spend. The created act must is ac-
complishing also formal requirements, so as: to match the internal systemat-
ics of the given nude whether to obey specific linguistic rules. The act must be
moreover signed by the competent person and properly announced. Obeying
the law in the process of applying the law consists in the fact that the body
applying the law is issuing individual decisions based on legal norms which
have general and abstract character'.

So democratic legal state it so, which the law is reflecting an accepted so-
cially system of values in. Doctrine is ranking among features of the demo-
cratic state: respect for human rights, sovereignty of the nation, tripartite di-
vision of the power, law and order, independence of courts. All these features
must appear simultaneously so that it is possible to say we are dealing with
the democratic law-governed state. In Poland a Constitutional Tribunal which
recognised the democratic legal state as the harvest of principles, gave the sig-
nificant role in determining conditions deciding about the fact that we are
dealing with the democracy where every of them can be a distinct standard
of the constitutionality of legal documents.

Art. 2 of the Constitution of Poland constitutes, that Republic Poland is
a democratic state legal, fulfilling principles of the social justice. The legisla-
tor established by using the return “fulfilling principles of the social justice”
to the conception of social state. Of you which has the task of being based on
a guard of the good of citizens.

III.

Principle of freedom and of laws is one of fundamental rules determining the
political system of the given state. For determining the status of the individual
in the state the primary importance has the chapter two of the Constitution
Republic of Poland titled “Freedom, rights and duties of the man and the cit-
izen”. However here so-called triad, with which three general principles one
another complementing each other constituting and determining the entire
system are enacting laws and freedoms are decisive and they are it: the dig-

13 Seemore: P. Czarnek, Zasada paristwa prawa, [In:] Zasady ustroju 111 Rzeczypospolitej

Polskiej, ed. D. Dudek, Warsaw 2009, pp. 156-189.
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nity", the freedom and the equality”>. Whereas for everyone a human digni-
ty is a point of departure'.

The Polish legislator in Art. 30 of the Constitution of Poland accepted the
Republic of Poland, that the inherent and inalienable human dignity consti-
tuted the source of liberties of both human rights and the citizen. She is in-
violable, and for her the respect and the protection are a duty of official au-
thorities. And so basic meaning was assigned to the principle of the human
dignity. Notion the human dignity is current in all conceptions of individu-
alistic comprehending the status of the individual. Natural laws, rather than
a constituted law are the source of the human dignity. The principle of the
dignity is inviolable. Very interested party cannot for her renounce it isn’t
possible also for her to carry, to limit or to hang legislator. Every man is en-
titled to a dignity and what’s more equally. Grading the dignity is inadmissi-
ble. His subjectivity is a being of the human dignity (autonomy), that is free-
dom of acting according to the own will. The autonomy of each of us should
however take the dignity of other people into account.

Principle of freedom, similarly to the principle of the dignity, one of
central places is absorbing individuals in the catalogue of natural laws. She
found her expansion in Art. of 31 sec. 1 and 2of the Constitution of Poland.
Ustrojodawca indicated in it, that the freedom of the man is coming the le-
gal protection under and everyone is obliged to respect freedoms and laws
other. One isn’t allowed to force nobody to make it, of what the law doesn’t
demand from him. One should examine the principle of freedom from two
points of view. In positive meaning it means the freedom of making every-
thing what isn’t by the forbidden law. The man must not so show the legal
basis of his action. In negative meaning, the principle of freedom means
that putting the order of taking the defined action per unit can take place
only then, when the law provides for it. Both these aspects make up for for-
mal comprehending the principle of freedom (the freedom as the scope of
the appointed freedom with law).

14

More: D. Dudek, Zasada przyrodzonej godnosci cztowicka, [In:] Zasady ustroju II1...,
pp- 43-64.
1S More: P. Czarnek, Zasada réwnosci wobec prawa, [In:] Zasady ustroju I11..., pp. 90-98.
6 E.Poptawska, The Protection of Fundamental Rights in a Digital Age. The case of Poland,
[In:] Zbornik Radova Pravnog fakulteta u Splitu, Split 2004, pp. 249 et seq.
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In the state also a basis of equality belongs to elements locating indi-
viduals. He is expressing her Art. of 32 the Constitution of Poland which
states that everyone are in view of the law equal. Everyone have the right
to the fair treatment by official authorities and nobody can be discriminat-
ed in the political, social or economic life for any reason the basis of equal-
ity is expressing three elements: principle of equal rights, principle of equal
treatment of everyone by official authorities, prohibition of discrimination
in the political, social or economic life from any cause. The basis of equal-
ity means - in the most general perspective order of equal treating entities
and similar situations. The basis of equality doesn’t have ruthless character,
so in certain situations he lets for diversifying the legal situation of similar
entities. The basis of equality has universal character, because they are tak-
ing back to all fields of functioning of the society and to all diversities im-
plemented by the law.

Saying both laws and freedoms of the individual one should also men-
tion the possibility of limiting them, because as for the principle he doesn’t
have laws and absolute freedoms. The Constitution of Poland in Art. 31
sec. 3 allows for establishing restrictions in the scope of using around
from constitutional laws and the freedom. In the formal aspect these re-
strictions can be established only in the act. In the financial aspect these
restrictions can be established only for the protection of one of six enu-
merated values in Art. 31 sec. 3: of the state security, the public order, the
environment, the public health, the public morality, the freedom and laws
of other persons. However it is essential of appointing borders, apart from
which such restrictions are in no case acceptable. One should show the
proportionality rule and the conception here of the essence of individual
laws and the freedom. An idea of the ban on the exaggerated interference
is a being of the proportionality rule, i.e. recognition, that if established
restrictions of laws and freedoms of the individual must already be, they
can take place necessary only in the scope. The conception is deriving na-
tures of laws and the freedom oneself from the German constitutional-
ism. He is working on the assumption. it is possible to distinguish certain
primitives in the framework of every specific law and the freedom (core,
nucleus), which such a law or the freedom generally speaking will not be
able to exist, without and certain additional elements (border) which can
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be taken hold and modified in the different way without destroying the
law given to the identity or the freedom".

Iv.

The Conception engendered the division of the authority of the state oneself
half the XVII age. John Locke is being regarded as the forerunner of this idea
which delineated the principle functional (object) of division of the power; dis-
tinguished three spheres of functioning of authorities: creating the law (legis-
lature), making it (executive) and thinking. However the conception is being
associated with the person of, Charles Montesquieu which in work “about the
spirit of laws”, popularized this conception assigning to separate organs (or
for groups of organs) of three different types of the power, i.e. legislative, ex-
ecutive and judicial; it is principle of the organizational division (subjective).
He propagated also a need of inserting instruments of the influence of one
power to second. The conception arose as a result of willingness of the restric-
tion of absolutism monarchal and with convincing about the need separat-
ing the function of creating the law from the function of making it. To con-
stitute it had the guarantee of the freedom of the individual and comings into
existence of the wide sphere of her activity free from the state interference.
The Constitution of Poland in Art. 10 sec. 1 is deciding about the division
of the power: the System of the Republic of Poland is based on a division and
a balance of the legislative branch, the executive branch and the judiciary
branch. Article however 10 sec. of 2 the Constitution of Poland is listing the
Republic of Poland of holders of individual authorities: legislative — the Sejm
and the Senate, executive - the President and the ministry, judicial — courts
and tribunals'. Some constitutional organs aren’t located in a tripartite divi-
sion. Some constitutional organs aren’t located in a tripartite division. They

7" B.Banaszak, Outline of Polish Constitutional Law, Wroctaw 2005, pp. 67-91; Ch. Ste-
fanowicz, Human rights in Poland selected issues, “The Capital University Law Review” 1989,
No. 18, pp. 175-183.

18 See more: R. Grabowski, Zasada podziatu wladzy w Polsce, [In:] Zasady podziatu
wladzy we wspélczesnych patistwach europejskich, eds. S. Grabowska, R. Grabowski, Rzeszéw
2016, pp. 227-242. Also: B. Szmulik, Zasada podziatu wtadzy i réwnowagi wtadz, [In:] Zasady
ustroju I11..., pp. 215-228.
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are these are above all organs taken hold with regulations of the IX allocation
of Constitution of Poland, titled “inspection authorities national and protec-
tions of the law”, i.e. Government Inspectorate, ombudsman, National Radio
and Television Council. In the Constitution we can apart from that find sit-
uations, when specific activity is performed by the belonging body to gener-
ically of other power (e.g. right-creative activity in the form of regulations of
bodies of the executive branch, prerogative of mercy of the President, control
of the constitutionality of the law carried out by the Constitutional Tribunal).

According to Art. 10 sec. ] of the Constitution of Poland relationships be-
tween three authorities after should be a Republic of Poland based on the
principle of equilibrium. Meanwhile relating to special regulations a certain
majority is seen (primacy) of the legislative branch (of the Sejm) towards the
executive branch. Admittedly it is possible also to recognize this central item
of the parliament as the certain reminiscense of the conception unities of the
power, however taking into account superior bodies locating the whole of solu-
tions, to reach belongs to the conclusion that the priority granted the legisla-
ture isn’t thwarting the idea of the division of power and is matching nature
of the democracy. This priority is noticeable relating to the arrangement of
connections of governments assuming the cooperation of authorities, char-
acteristic of the parliamentary-cabinet system'.

V.

The principle of the political pluralism in the Republic of Poland is establish-
ing the Principle of the political pluralism Art. 11 of the Constitution of Po-
land constituting of Poland, that Republic Poland guarantees the freedom
of creating and the action of political parties. Political parties are consisting
on principles of the freedom and the equality of Polish citizens with a view
to influencing with democratic methods for shaping of the politics you. These
solutions allow to state, that ustrojodawca referred in this case for narrow

" M. Grzybowski, The System of Government in the Constitution of the Republic of Poland
of 2 April 1997, [In:] The Principles of Basic Institutions of the System of Government in Poland,
eds. P. Sarnecki, A. Szmyt, Z. Witkowski, Warsaw 1999, p. 152 and next; K. Prokop, Polish
constitutional law, Bialystok 2008, pp. 18-19; B. Banaszak, op.cit., pp. 57-58.
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understanding the pluralism. Because he took him back to political parties.
One should however recall also about wide referring including the political
pluralism not only to the party but also to connections, societies or wheels*’.

The principle of the political pluralism assumes, above all, the existence
of many political parties and hence the multitude of views and political pro-
grams. This principle demands moreover treating everyone of parties exist-
ing and being formed into the identical way. So this principle is implement-
ing the multiparty system, moving the one-party system away in the process.
However it doesn’t mean that undemocratic parties can in this system func-
tion, that is so which would infringe article forbidding the Republic of Po-
land 13 the Constitution of Poland existences of political parties of both other
organizations referring in their programs to totalitarian methods and prac-
tice of action of the Nazism, the fascism and the communism, as well as the
ones which the program or activity are establishing or allows for the racial
hatred and ethnic, applying the violence with a view to getting of the pow-
er or the influence on the politics you or predicts keeping structures secret
or memberships.

Definition of the concept the party and principles of for it creating an act
on political parties determines?. In the light Art. 1 sec. 1 of this act a political
party is a voluntary organization, appearing under the definite name, stand-
ing oneself behind the target participation in the public life by exerting with
democratic methods of the influence on shaping of the politics you or exer-
cising the official authority.

Parties are formed under the register procedure. The registration is being
carried out by the circuit court in Warsaw. In order to file an application it
must be the right to vote backed up with the one thousand of signatures of
having persons. With the moment of the entry in the register the party is pur-
chasing the legal personality.

Subventions and subjective subsidies are a basic source of finance of po-
litical parties from the state budget. The amount of these profits depends on
the result achieved in appointments for the Sejm. Parties cannot conduct

20 More: J. Kuciniski, W.J. Wolpiuk, Zasada pluralizmu politycznego, [In:] J. Kucinski,
W.J. Wolpiuk, Zasady ustroju politycznego paristwa w Konstytucji Rzeczypospolitej Polskiej z 1997
roku, Warsaw 2012, pp. 342-387.

2l Actof 27 June 1997 on political parties (c.t. Dz.U. 2018, item $80).



Monika Gizyniska « Principles of the political system of the Republic of Poland 53

business activity, or conduct public collections. Profits on membership fees,
donations, falls or records can however achieve. Also taking payments from
natural persons is allowed. The party must amass all financial resources on
banking accounts®.

VI

In conclusion comprehending political principles is interpreted as legal norms
which by virtue of their weight were left contained, above all, in the consti-
tution of the given state. Principles of the system determine political charac-
ter of the state and the system ruling in it of power. The catalogue of adopted
principles in the given state made conditional is public and political process-
es accompanying their coming into existence. However, it is possible to point
at the common catalogue of principles, constituting the model of core values
of legal-political democracies. To rank among it belongs such principles as:
sovereignties of the Nation, of democratic legal state, of division of authori-
ties, locating individuals in the state.
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