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—— ABSTRACT ——

The main focus of the article is the analysis of
the concept of European Union consumer policy
in the context of specific policy, economic policy
and public policy. The scope of EU consumer
policy is examined in terms of its subject matter
and actors. The subject matter of EU consumer
policy is a set of legal and organisational activities
undertaken by EU institutions and international
consumer NGOs in accordance with consumer
policy programmes for a given period of time.
One overarching subject, the consumer, is identi-
fied in the subjective context. The definition of
the ‘consumer’ in a socio-legal context is analysed.
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—— ABSTRAKT —

Artykul koncentruje si¢ w szczegdlnoéci na
analizie pojecia polityki konsumenckiej Unii
Europejskiej w kontekscie polityki szczegotowej,
polityki gospodarczej oraz polityki publiczne;j.
Zakres polityki konsumenckiej Unii Europejskiej
zbadano pod katem przedmiotowym oraz pod-
miotowym. Przedmiotem polityki konsumenckiej
Unii Europejskiej jest zespdt dzialan prawno-
-organizacyjnych podejmowanych przez insty-
tucje UE oraz migdzynarodowe konsumenckie
organizacje pozarzadowe zgodnie z programami
polityki konsumenckiej przewidzianymi na dany
okres. W kontekscie podmiotowym wskazano
na podmiot nadrzedny, ktérym jest konsument.
Dokonano analizy definicji ,konsumenta” w kon-
tekscie spoteczno-prawnym
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INTRODUCTION

The purpose of this article is to analyse the concept and scope of European
Union consumer policy. The article critically examines the following research
hypotheses: first, the classification of European Union consumer policy is related
to its definition as a specific policy of the European Union, as an element of EU
economic policy, and as a public policy of the European Union. Secondly, the
scope of consumer policy is determined by its subject matter, defined in the form
of objectives in the consumer policy strategies and programmes of the European
Union for a given period of time, and by the entity. Thirdly, the overarching entity
of consumer policy in the European Union is the consumer, other European
Union actors (law-making institutions, advisory and consultative bodies, judicial
institutions) are involved in the development and implementation of European
Union consumer policy.

In order to address the research question, a number of research methods and
techniques relevant to political science were used. Thus, the institutional-legal
method was used to analyse the texts of normative acts in the field of consumer
protection in the European Union. Elements of the comparative method were
used to examine the concept of consumer policy as it was implemented in
specific periods. Elements of the historical analysis method were also applied,
in particular when examining consumer policy in the European Economic
Community.

Consumer policy in the European Union must be defined in terms of its
nature and its material and personal scope. In the material context, consumer
policy in the European Union is identified primarily with programmes and
strategies in the form of communications from the European Commission, the
European Parliament and the European Economic and Social Committee of
the European Union, regulations of the European Parliament and the Council
of the European Union, which contain specific guidelines, courses of action and
strategic objectives to be achieved over a certain period of time. The process
of implementing consumer policy has been linked to the activities of EU and
non-governmental institutions and bodies, the creation of relevant legislation to
protect consumer interests, and education and information activities. Consumer
policy in the European Union, as an action programme, defined the objectives
of Community consumer policy, the principles of action, both general areas
of intervention and precise priority actions. It developed strategies and pro-
grammes, as well as a normative framework for consumer law, which emphasised
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a modern political economy of consumer protection and was based on a social
vision in which the interests of consumers were sufficiently protected in the
common market (Malczynska-Biaty, 2021, pp. 125-290).

The specific Community institutions have been given full legal authority to
intervene in the consumer field and to act to integrate national consumer laws
and rules in each Member State. In addition, the European Union has the instru-
ments available to implement consumer policy, allowing the creation of a single
set of rules directly applicable to all consumers throughout the EU. The obstacles
to effective European Union action on consumer protection are therefore not
the powers available, but the unwillingness of Member States or consumers to
use them. The apparent egalitarian diversity of the national consumer laws and
policies of the EU and former European Economic Community countries, the
legal pluralism and the multiplicity of instruments used in each national system
to ensure consumer protection thus became a generative factor in the integration
process (Bourgoignie & Trubek, 1987, pp. 144-145).

In a subjective context, the overarching subject of European Union consumer
policy is the consumer. It is their rights and interests that need to be protected.
Other actors in consumer policy include businesses, Member States, EU,
national and international institutions, governmental and non-governmental
organisations.

THE CONCEPT OF EU CONSUMER POLICY

European Union consumer policy can be defined in different ways: as one of the
EU’s specific policies, as part of economic policy, or as public policy.

The Treaties establishing the European Communities provided the Member
States with a basis for common action. This has led to the emergence of a number
of specific European Union policies. Consumer policy as a specific policy of the
EU can only be referred to after the entry into force of the Maastricht Treaty,
which significantly amended the provisions of the Treaty of Rome (Dinan, 1998,
p-98).

In the Treaty of Rome, consumer policy was not recognised as a common
EEC policy, there was no mention of consumers in the Treaty, nor was there any
provision for representation of this particular interest group among the other
interest groups included in the EEC Social and Economic Committee (Jagielska,
2000, p. 209). With the entry into force of the Maastricht Treaty, consumer protec-
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tion became a clearly defined Community competence. This provided a potential
constitutional basis for the development of EU consumer policy strategies. These
were independent of policy harmonisation and market integration (Weatherill,
2005, p. 6).

The Treaty on the Functioning of the European Union (TFEU) devotes Title
XV to consumer protection. Article 169 states that the EU shall seek to promote
the interests of consumers and to ensure a high level of consumer protection. It
also clarified the objective of this policy. From then on, the EU contributed to
protecting the health, safety and economic interests of consumers and to promot-
ing their right to information, education and to organise themselves in order to
safeguard their interests. These objectives have been achieved through measures
aimed at completing the internal market and supporting and monitoring the
policies pursued by the Member States. According to Article 114(1) of the Treaty,
these are measures for the approximation of the provisions laid down by law,
regulation or administrative action in Member States which have as their object
the establishment and functioning of the internal market (Consolidated Version
of the Treaty...,2012).

The European Commission’s legislative proposals in the field of consumer
protection have been based on a high level of protection, taking account
in particular of any developments based on scientific evidence. Within their
respective powers, the European Parliament and the Council of the European
Union also sought to achieve this objective (Article 114(3) of the Treaty). In the
field of consumer protection, the European Union shared competences with the
Member States (Article 4 of the Treaty). In principle, Member States developed
their definitions of consumer rights in accordance with their national legal
systems, embedded in their domestic socio-economic environment. Member
States have been able to develop a so-called broad approach to consumer affairs.
The effectiveness of such approaches depended largely on cultural and socio-
economic factors specific to each country. However, an important part of these
approaches was to define the scope of the definition of consumer (Schiiller, 2012,
pp. 123-124).

Consumer policy can also be analysed as one of the policies of the EU - an
element of economic policy. Economic policy is an umbrella term for many
component policies: trade policy, monetary policy, agricultural policy, customs
policy, budgetary policy, industrial policy, transport policy, or consumer policy
(Druesne, 1996, pp. 23-27). In this context, economic policy was understood
as the deliberate influence of state authorities and institutions of international
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organisations on the economy - its dynamics, structure, functioning and eco-
nomic relations (Bajan, 2005, p. 34). The EU Member States conducted their
economic policies in accordance with the principle of the free market and free
competition, contributing to the achievement of Community objectives. The
task of EU economic policy was to promote harmonious economic development
within the internal market (Ruszkowski, 2004).

The development of consumer policy in the European Union has been linked
to the creation and integration of the internal market. Differences in the extent
and nature of consumer protection in the systems of the Member States, as well
as the lack of consumer confidence necessary for the smooth functioning of
the internal market, were perceived as obstacles to the effective completion of
the internal market integration process (Wiewidérowska-Domagalska, 2005, p.
24). A distinctive feature of EU consumer policy was that it did not operate
independently, but was closely linked to the objectives of the internal market.
Consumer law created minimum standards and affected each Member State
in a way that corresponded to the position of its legal system (Twigg-Flesner,
2005, p.415).

European Union consumer policy can be classified as public policy. Public
policy is the action of public authorities to solve problems of collective (public)
interest. The focus is not on the struggle for authority, but on the choice of one
of the available ways to solve public problems (Woflek, 2021, p. 11). Consumer
policy is a public regulatory policy. It places a strong emphasis on standardisation
and the creation of appropriate regulations to protect consumers. It includes
a complex system of legal acts regulating the functioning of this market. This
system of legislation, which starts with the regulation of the market itself, for
example through the standardisation of goods or market turnover, has also been
incorporated into consumer policy, which is important for the European Union
and its internal market. It relates directly to individual consumer behaviour. Its
meaning can be reduced to the reduction of undesirable behaviour or to the
encouragement of certain behaviour from the point of view of the consumer
policy objective. An example of such a policy could be measures related to the
creation and functioning of the European internal market, such as the prohibi-
tion of unfair market practices. Regulatory policy in the context of consumer
protection is constantly evolving (Danel, 2009, pp. 108-109).

The above classifications of consumer policy as a specific policy of the
European Union, as an element of the economic policy of the European Union,
as a public policy, contained definitional deficiencies. They did not take into
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account the subject, object, determinants, or mechanisms of action of consumer
policy. On the basis of the analyses and research carried out, European Union
consumer policy was considered to be a set of legal and organisational measures
taken by the European Union institutions and international consumer NGOs in
accordance with consumer policy programmes over a given period of time. They
were aimed at protecting the rights of consumers in terms of health, economic
interests, redress, information and education, and organisation. The determi-
nants of the European Union’s consumer policy can be divided into two groups:
historical-organisational, relating to the development of consumerism and the
consumer movement in Europe, and legal-economic, relating to the development
of different models of consumer protection in the Member States, as well as
the adaptation of Member State legislation to the legal standards shaped in the
European Union (Malczynska-Bialy, 2021, pp. 49-70).

Consumer policy is of great importance not only for the individual citizen
of the Union (protection of his or her economic interests of the right to security,
the possibility of redress, the right to representation, or the right to education
and information) but also for the economy of the Member States, the EU itself,
and even the world (Goldsmith & Lee, 2021).

SCOPE OF EUROPEAN UNION CONSUMER POLICY

The scope of EU Consumer Policy needs to be analysed according to what is
covered and by which entities. The subject matter of EU consumer policy is
the set of legal and organisational activities undertaken by the institutions of
the European Union and international consumer NGOs in accordance with
consumer policy programmes for a given period of time. These are aimed at
protecting consumer rights in the areas of health, economic interests, redress,
information and education, and organisation. These tasks are defined in terms
of objectives to be achieved and form the concepts contained in the European
Union’s consumer policy programmes and strategies. They have been included in
all consumer policy programmes since 1992 (Consumer Policy..., 1993; Commu-
nicationfrom the Commission — Prioritiesfor Consumer..., 1995; Communication
from the Commission. Consumer Policy Action..., 1998; Communication from the
Commission to the European Parliament, the Council, the Economic and Social
Committee and the Committee of the Regions, Consumer Policy Strategy..., 2002;
Communication from the Commission to the Council, the European Parliament
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and the European Economic and Social Committee — EU Consumer Policy Strategy
2007-2013...,2007; Regulation (EU) No 254/2014...,2014; Communication from
the Commission to the European Parliament and the Council New Consumer
Agenda...,2020). They took on different dimensions and were developed into
strategic goals to be achieved during the strategy period. Each objective of a given
concept contained guidelines and ways of achieving it, adapted to the threats and
consumer problems of the time (Slusarczyk, 2007, p. 80).

Four concepts can be distinguished in European Union consumer policy. The
first is the concept of strengthening consumer safety and protection. This has led
to the development of two categories of action. Firstly, measures to ensure the
health safety of consumers. Secondly, measures to protect consumers’ economic
interests. Accordingly, actions were undertaken to improve product safety regula-
tion, standardisation and labelling, market surveillance and national consumer
policy (Malczynska-Biaty, 2020, p. 95).

The second approach concerns enforcement and consumer redress. It related
to improving consumers’ access to justice, implementing consumer redress leg-
islation and advocating a more sophisticated dialogue, pointing to elements of
self-regulation between consumers and traders. The need to effectively enforce
and implement consumer protection rules and to provide better means of
enforcement and redress was consistently highlighted (Malczynska-Biatly, 2016,
pp. 34-47).

The third concept has as its scope the objectives related to the provision of
consumer information and education. They related to the development of legisla-
tion to promote consumer information and education, as well as the activities
of consumer policy actors in developing consumer education and information.
They concerned the planning and implementation of activities related to the
effective implementation and enforcement of consumer protection rules, the
proper involvement of consumer organisations in the EU, better information
and education of consumers.

The last concept concerned the development of consumer representation in
the European Union. It was synonymous with empowering consumers to par-
ticipate in the development and implementation of consumer policy. It included
financial, organizational, and educational support for consumer associations in
the EU, nationally and internationally (Malczynska-Biaty, 2017a).

In the subjective context, we can refer to the overarching subject, the con-
sumer, and to the actors involved in the creation or implementation of the Euro-
pean Union’s consumer policy, namely the legislative institutions (the European
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Parliament, the European Commission, and the Council of the European Union),
the advisory and consultative institutions — the European Economic and Social
Committee (EESC), the consumer NGOs (e.g., BEUC - Bureau Européen des
Unions de Consommateurs, ANEC - European Association for the Coordination
of Consumer Representation in Standardisation), the judicial institutions (the
Court of Justice of the European Union), and the European Ombudsman and
the European Consumer Centres (ECC) (Malczynska-Bialy, 2017b).

Consumers are an overarching subject of European Union consumer policy.
The definition of the consumer has been considered in the context of European
Union legislation or the level of research related to the chosen area of science.
There is no single definition of the consumer in EU legislation (Kridmer, 1986,
p. 1). It can be found in the secondary legislation of the European Union and in
the case law of the European Court of Justice. The concept varies according to
the subject matter and scope of the legal act. For example, in the Unfair Com-
mercial Practices Directive (Directive 2005/29/EC...,2005), a consumer is defined
as any natural person who, in the context of a commercial practice covered
by the Directive, is acting for purposes which are outside his trade, business,
craft, or profession. The Consumer Rights Directive (Directive 2011/83/EU...,
2011) defines him as any natural person who, in contracts covered by this act,
is acting for purposes which are outside his trade, business, craft, or profession.
Article 2.2 of the Directive on certain aspects of contracts for the sale of goods
(Directive (EU) 2019/771...,2019) defines a ‘consumer’ as any natural person
who, in contracts covered by this Directive, is acting for purposes which are
outside his trade, business, craft, or profession. Similar principles can be found
in directives on financial services such as payments (Directive 2007/64/EC...,
2007). According to Article 4 para. 11 of the Payment Services Directive, ‘con-
sumer’ means a natural person who, in the context of payment service contracts
defined in the Regulation, is acting for purposes which are outside his trade,
business, or profession. The Consumer Credit Directive (Directive 2008/48/EC...,
2008) defined a ‘consumer’ as a natural person who, in transactions covered by
the Directive, was acting for purposes which are outside his trade, business, or
profession. Article 2(1) of the Regulation laying down the general principles
and requirements of food law (Regulation (EC) No 178/2002...,2002) provided
a definition of ‘final consumer’ It means the ultimate consumer of a foodstuft
who does not use the food as part of a food business operation.

There are some common elements in the secondary legislation defining the
consumer, which classify the consumer as a natural person who has acted for
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purposes which are outside his trade or profession. There were differences in the
legal definition of a consumer in the EU Member States. In general, the defini-
tion of consumer was very broad, ranging from the inclusion of legal persons
to a very strict understanding of natural persons. The concepts of natural and
legal persons in contract law depended on the legal system of the Member State
concerned. Nor did a single definition or interpretation of natural person exist at
EU level. The legal definition of the consumer, taking into account the findings
of other scientific fields on consumer behaviour, questioned how the consumer
could be defined as a natural person, given that the mere fact of purchasing
consumer goods specified him. Consumers were not defined by their nature but
by their behaviour. The need for protection arose from the special situation and
specificity of the behaviour associated with the sale of consumer goods (Schiiller,
2012, p. 123).

The definition of a consumer has also been shaped by the case law of the
European Court of Justice (ECJ). It has taken on a narrow or a broad scope. The
narrow scope was interpreted, inter alia, in the Idealservice case (ECJ, 2001).
The Court ruled that, under the terms of Article 2 of Directive 93/13 (Council
Directive 93/13/CEE..., 1993), a consumer can only be a natural person. The
Court’s decision was in line with the Commission’s view that the term consumer
refers only to natural persons (Opinion of Advocate General Mischo...,2001). The
basis of the system of protection was the idea that the consumer was in a weak
position vis-a-vis the seller in terms of his bargaining power and his level of
knowledge. Therefore, only a specific category of persons would be protected
as the weaker party, in this case, the consumer acting for purposes unrelated
to his commercial, business, or professional activity. They were considered eco-
nomically more powerful, more knowledgeable about the law, stronger and better
organised and therefore less vulnerable. Moreover, in its case law, the European
Court of Justice has interpreted the term ‘consumer’ as meaning an ‘informed
final consumer’ (ECJ, 1993).

The concept of consumer was linked to the exercise of a profession. Activities
relating to a business, profession, or occupation were excluded. With regard to
the protection of economic interests, in particular contract law, a consumer was
a natural person who, when concluding a contract, is acting for purposes which
are not related to his trade, business, or profession. It did not include legal entities
(ECJ, 1991).

The perception of the consumer as a passive market participant, generally
characterised only by his or her physical personality, explains the narrow scope
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of the definition of the consumer in EU law. The actions of consumers had to
be distinguished from those of businesses, the self-employed and employees,
in accordance with the fundamental freedoms of international law. The appli-
cability of consumer legislation to “mixed purposes” should depend on the
predominance of one or the other purpose. In line with ECJ case law, there was
no presumption that the consumer, as a private person, was acting for private
purposes. The consumer’s role was not limited to personal activities, but could
also be for the consumption of others, provided that this was done in the context
of his trade, profession, or business. In the field of the non-economic protection
of legal interests, the term ‘consumer’ was independent of any activity and could
be applied to a natural person (ECJ, 2005).

The broader interpretation of the definition of consumer was related to the
possibility of its extension by national law, in the sense of minimum harmoni-
sation (Semeniuk, 2011, pp. 219-220), to other persons deserving protection.
This referred to specific types of consumer contracts, for example, in the area
of financial services, particularly in insurance or investment law. The term ‘con-
sumer’ was also broadly interpreted to include customers, policyholders, and
investors. Therefore, the specific purpose of the activity did not matter. In the
field of product liability, it was of paramount importance to protect any person
who might come into contact with a defective or dangerous product. However, it
was irrelevant what function they performed in doing so. Consumer protection
meant protecting everyone, regardless of their job. It only applied to damage
caused by death or personal injury (Reich, 2009, p. 48).

This political definition has been associated with recognition of users as
vulnerable market participants whose economic interests must be safeguarded.
The First Programme of the European Economic Community on Consumer
Protection and Information Policy (Preliminary Programme of the European
Economic Community...,1975), introduced in 1975 by a resolution of the Council
of the European Communities, in para. 3 contained a definition of the consumer
as not only the purchaser and user of goods and services for personal, family
or group purposes, but also as a person with an interest in various aspects of
society which may affect him or her directly or indirectly. Consumers were to be
guaranteed the protection of five fundamental rights reaffirmed in successive EU
consumer policy programmes: to health and safety, to protection of economic
interests, to redress, to information and education, and to representation. Along-
side the economic justification of consumer sovereignty and the perception of
the consumer as a rational actor with free choice as the driving force of the single



Mira Malczyriska-Biaty: The Concept and Scope of European Union Consumer Policy 185

market, there was a more political justification for equating consumers with
citizens. Only individuals could be citizens of the EU. Consumer law provided
special rights exclusively for them. On the one hand, consumers should include
the widest possible range of purchasers. On the other hand, the definition had
to be limited to EU citizens. This ambivalence has characterised the definition
of consumer. The first part related to the political approach and the second to
the economic approach. Prior to the emergence of the political rationale, the
restriction of consumers to natural persons was a constant feature of the various
EU consumer directives. Initially, however, the economic rationale was the sole
driver of EU consumer policy and coincided with the judicial justification of
the consumer definition. Both approaches used basic principles of contract law:
economic reasoning and legal reasoning. The shift in focus from economic to
political, with a strong reference to citizenship, broke the link between economic
and legal reasoning. This led to even greater differences between the EU and
member state approaches (Schiiller, 2012, p. 124).

The concepts of ‘consumer’ and ‘citizen of the Union’ were essentially the
same. Each described a subject with a specific legal status under Community
law that went beyond the scope of the classical fundamental freedoms of the
EU. For the citizen, freedom of movement and, for the consumer, rights based
on information and the protection of legitimate interests, were central refer-
ence points for the granting of subjective rights that could be further developed
through the network of secondary law (Davies, 2011, p. 5). Both benefited from
the Community principle of effective legal protection and access to justice, but
this had to be provided by the Member States themselves, not by the European
Union (Reich, 2009, p. 48).

The consumer can be defined as a passive market citizen — homo oeconomicus
passivus — who transacts to satisfy his needs without producing a product or
service himself. EU legislation seems to have recognised this extension of the
consumer concept in some areas dealing with the protection of users in general.
In the Directive on Services in the Internal Market (Directive 2006/123/EC...,
2006), Article 4 para. 3, the recipient is not only the consumer, but also any
natural person who is a national of a Member State or who benefits from rights
conferred on him by Community acts, or any legal person established in a Mem-
ber State who uses or intends to use a service for professional or non-professional
purposes. Similar principles have been developed in the area of the protection
of tourists and passengers (Directive (EU) 2015/2302...,2015). Article 3 para.
6 of the Package Travel Directive defines a ‘traveller’ as any person seeking to
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conclude a contract or entitled to travel on the basis of a contract concluded
within the scope of this Directive.

There is no doubt that the consumer is the most important actor in any
free-market economy. They are the largest economic group in the economy,
influencing and being affected by almost every public and private economic
decision.

CONCLUSION

Researchers have neglected the issue of European Union consumer policy in
the context of conceptual analysis. The development of consumer protection in
the European Economic Community shaped the concepts of consumer policy
in the European Union. In 1993, with the entry into force of the Treaty on Euro-
pean Union, consumer policy took on a new dimension and became one of the
strategic objectives of the Community. From then on, consumer policy aimed
at protecting the rights of weaker market players was developed in programmes
and strategies. Within this framework, policies have been developed which set
out a general plan of action for a given level of protection over a given period
of time.

In summary, the classification of European Union consumer policy is related
to its definition as a specific policy of the European Union, as an element of
EU economic policy and of European Union public policy. It is a set of legal
and organisational activities carried out by the European Union institutions and
international consumer NGOs in accordance with consumer policy programmes.

The scope of consumer policy is determined by its subject matter, which is
defined in terms of objectives in the European Union’s consumer policy strategies
and programmes for a given period and for a given entity. The European Union’s
consumer policy programmes set out consumer policy concepts and how they
are to be implemented. They aim to protect consumer rights in relation to health,
economic interests, redress, information and education, and organisation.

The overarching subject of consumer policy in the European Union is the
consumer. Although there is no single definition of a consumer in EU law, it is
generally accepted that a consumer is a natural person who enters into a legal
transaction which is not related to his or her economic, professional, or commer-
cial activity. Other consumer policy entities are involved in the development and
implementation of EU consumer policy: the European Parliament, the European
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Commission and the Council of the European Union, the European Economic
and Social Committee, consumer NGOs, the Court of Justice of the European
Union, the European Ombudsman, and the European Consumer Centres.

The outlook for the development of contemporary European Union consumer
policy, its guidelines and direction of change is illustrated by the Consumer
Programme 2020-2025. Today’s consumer policy challenges are related to the
ongoing environmental transformation, digital transformation, the need to
develop ways of redressing and enforcing consumer rights, taking into account
individual consumer needs, consumer protection in a global context. The effec-
tiveness of consumer policy is determined not only by the creation of appropriate
legal regulations in the EU, but above all by increasing consumer education from
an early age (Communication from the Commission to the European Parliament
and the Council New Consumer Agenda...,2020).

Consumer policy is one of the EU’s policies — one that is important and
in some respects even setting global standards for consumer protection. The
most important here are the EU product safety regulations being developed that
influence the dynamics of specific interest groups (Bradford, 2020, pp. 171-196).

A controversial element of contemporary consumer policy is the lack of
tangible EU action at the supra-national level in the wake of the increasing
financial instability of many households, triggered by the COVID-19 crisis and
inflation caused by, among other things, the war in Ukraine. Financial distress
can lead to consumer over-indebtedness and threats to their economic interests
(Keane & Neal, 2021).
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