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ABSTRACT. The article deals with criminal law characteristics and imposition of punishment 
for offenses in the field of implementation and maintenance of ordinary activity of bodies of 
inquiry, pre-trial investigation, prosecutor’s office, and court. The research analyzes the funda-
mentals of establishing criminal liability for particular socially-dangerous acts. The tasks of the 
present publication encompass methodologically correct preparation of a judgment in cases of 
offenses against justice which would contain a response to asserted claims, satisfy parties to the 
case, and be skillfully drafted meeting relevant requirements. 

Searching for motives in preparing a judgment is a specific type of legal 
activity, which renders a subjective presentation of the objective legal 
situation through the prism of personal assessment of arguments based 
on legal rules. This process consists of certain stages (elements) and has 
established limits. In practice, it creates some difficulties related, in par-
ticular, to the setting limits and scopes of grounding (reasoning) judg-
ments. The scope and contents of judgments made in the sphere of 
implementation and maintenance of adequate activity of bodies of inquiry, 
pre-trial investigation, prosecutor’s office, and court are stipulated by 
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requirements of the procedural law prescribed in Art. 370 of the Criminal 
Procedure Code of Ukraine (the CPC of Ukraine).

An essential feature of judgment justification is the reasonableness of 
references to specific legal rules, including the ECtHR judgments. This 
means that references to the ECtHR case law are due (subject of conven-
tional rules meet the nature of relations in a specific case under judicial 
examination); relevant to circumstances of the case.

When imposing penal measure, the court relies on provisions of the 
law on criminal liability: 1) purpose of punishment – necessary and suf-
ficient for improvement and prevention of potential criminal offenses; 
2) within limits provided for in the Special Part of the Criminal Code of 
Ukraine (the CC of Ukraine), except for cases enshrined in para. 2 of Art. 
54 of the CC of Ukraine; 3) provisions of the General Part of the CC of 
Ukraine; 4) having regard to the degree of gravity of the committed 
offense, the character of the guilty person, and circumstances mitigating 
or aggravating the punishment (para. 3, p. 1 of Art. 65 of the CC of 
Ukraine).

INTRODUCTION

Judicial reform, which society is actively appeals and demands today, is 
usually carried out in different vectors and inconsistently. It is inextricably 
linked to the search for ways to improve the administration of justice, 
define the judiciary’s role in ensuring the rule of law in all areas of appli-
cation of national law and harmonize the principal provisions with inter-
national standards of justice. 

The provision of the Constitution of Ukraine, according to which the 
jurisdiction of the courts shall extend to all legal relations that arise in the 
State (para. 2 of Art. 124 of the Constitution), has been developed in 
special laws, amendments to criminal procedure legislation, and other laws 
of Ukraine. In order for the courts of Ukraine to undertake their high 
social mission objectively, comprehensively, fairly and impartially, the 
Constitution of Ukraine gave the judiciary the status of an independent 
branch of government, along with the legislative and executive (Art. 6 of 
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the Constitution), as well as provided a system of legal guarantees for its 
implementation.

On July 1, 2020, the Law of Ukraine “On amendments to certain legis-
lative acts of Ukraine regarding a simplified pre-trial investigation of 
certain categories of criminal offenses” as of November 22, 2018, No. 
2617-VIII entered into force (hereinafter – the Law as of 2018). This Law 
makes significant amendments to the Code of Ukraine on Administrative 
Offenses, the Criminal and Criminal Procedure Codes of Ukraine in terms 
of the introduction of the institution of criminal infractions. It is worth 
noting that scientists have different views on the classification and impo-
sition of punishment for crimes, misdemeanors, and other offenses.

The domestic doctrine always updates the study of criminal liability 
for the commission of offenses against justice. The following Ukrainian 
scientists have made their contribution in this regard: V.I. Borysov, V.O. 
Navrotskyi, M.I. Khavroniuk, M.V. Shepitko, M.V. Mazur, A.S. Benytskyi, 
et al. Without diminishing the theoretical and practical significance of 
relevant researches, it should be noted that a major update of the specific 
penal prohibition requires new professional studies in this area. Within 
the framework of this study, debatable aspects of criminal liability for 
crimes under Articles 371–376 of the CC of Ukraine need to be covered. 
The above stipulates the topicality and expediency of the theoretical 
development of issues concerning criminal liability for offenses against 
justice and confirms that they are in demand in law enforcement activity. 

The purpose of the study is to cover criminal liability for offenses against 
justice and formulate scientifically sound proposals for improving the 
criminal law of Ukraine. The purpose of the study is specified within it 
tasks: 

−	 to determine the system of criminal law effects for committing 
offenses under Arts. 371–376 of the CC of Ukraine;

–	 to identify shortcomings in the criminal law protection of justice 
and adequate activity of bodies of inquiry, investigation, and pros-
ecutor’s office; to put forward general approaches and provide 
specific proposals for their elimination. The methodological frame-
work of the research consists of provisions of the modern theory 
of scientific cognition of social and legal phenomena comprising 
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a set of general philosophical, general scientific, and special scien-
tific methods, in particular: the dialectical method made it possible 
to study criminal law characteristics of offenses against justice 
through the prism of philosophical categories – phenomenon and 
essence, content and form, structure and elements, separate and 
general, whole and share, etc. (all sections); historical-legal – in 
studying domestic criminal law rules on liability for acts that have 
elements of offenses against justice, which preceded the current 
versions of Arts. 371–376 of the CC of Ukraine; the logical and 
semantic method allowed conducting an in-depth study of the 
conceptual framework used in establishing criminal law prohibi-
tions under discussion. 

The scientific novelty of findings is that the article is the pioneering 
system and comprehensive criminal research, for the first time in a long 
period in Ukraine, of judgment drafting and imposition of punishment 
for criminal offenses under Articles 371–376 of the CC of Ukraine.

PREPARATION FOR JUDGMENT WRITING

A judgment as the most important act of justice is designed to ensure the 
protection of human rights and freedoms guaranteed by the Constitution 
of Ukraine and the implementation of the proclaimed principle of the rule 
of law. Hearing of a case follows the adversarial principle, which requires 
the court to allow for active participation of the parties in providing and 
examining evidence, substantiating the persuasiveness of evidence before 
the court, and always results in drafting and rendering of a judicial deci-
sion. It is crucial to prepare such a judgment that would respond to the 
stated claims, satisfy both parties to the case and be skillfully drafted in 
compliance with the relevant requirements.

Searching for motives when preparing a judgment is a specific type of 
legal activity, which renders a subjective presentation of the objective legal 
situation through the prism of personal assessment of arguments based 
on legal rules. This process consists of certain stages (elements) and has 
established limits. In practice, it creates some difficulties related, in par-
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ticular, to the setting of limits and scopes of grounding (justifying) judg-
ments (Berzanyuk, 2019).

Preparation for the writing of a judgment is carried out according to the 
following scheme: 1) establishment of circumstances of the case, analysis of 
the provisions of regulations, and further evaluation of the established data 
from the perspective of legal rules (legal qualification) before starting the 
writing process. Such preparation speeds up the writing process and helps 
create a more focused and convincing judgment of the court of first instance; 
2) making a legal and reasonable judgment in the case (Kujbida, 2013).

The purpose of criminal proceedings is achieved as a result of the adop-
tion of a judgment. This independent stage has the following order: the 
court retires to the deliberation room to make a  judgment and then 
pronounces the judgment. The author briefly considers these components.

Thus, after hearing the last plea under the provisions of Art. 366 of the 
CPC of Ukraine, the court retires to the deliberation room for rendering 
a decision which the presiding judge announces to those present in the 
courtroom. The presiding judge must announce the time of the judgment’s 
announcement. If for some reason, the court does not meet the allotted 
time, the secretary of the court session must announce a new time for the 
judgment’s pronouncement.

REQUIREMENTS FOR JUDGMENTS

One of the conditions for making a lawful and reasoned judgment is the 
court’s strict observance of the requirements established by the law for its 
form and contents. According to para. 5 of Art. 124 of the Constitution of 
Ukraine and para. 1 of Art. 13 of the Law of Ukraine “On the Judiciary 
and the Status of Judges” as of June 2, 2016, No.1402-VIII, a court decision, 
which concludes a trial, is adopted in the Name of Ukraine (Konstytuciya 
Ukrainy, 1996). For this reason, it is perceived as the will of the state, and 
the judgment is recognized by the defendant as a legal assessment of his 
actions by the state.

The requirements of procedural law prescribed in Art. 370 of the CPC 
of Ukraine drive a considerable number of judgments, which are delivered 
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by courts in terms implementation and maintenance of adequate activity 
of bodies of inquiry, pre-trial investigation, prosecutor’s office and court. 
A  judgment shall be legal, valid and reasonable. Some more detailed 
requirements for a judgment are also available in the case-law of national 
courts and the European Court of Human Rights.

Therefore, a judgment is considered legal if it is adopted by a competent 
court following substantive law, given and complying with the require-
ments for criminal proceedings, principles of the rule of law, and the 
case-law of the European Court of Human Rights. Significant violations 
of the requirements of the Criminal Procedure Code of Ukraine, namely 
those that prevented or could prevent the court from delivering a legal 
and reasonable court decision (para. 2 of Art. 412 of the CPC of Ukraine), 
deprive the court verdict of the quality of legality. In any case, a court 
decision shall be recognized illegal and be subject to setting aside if:

1)	 in the presence of grounds for closure of court proceedings on 
a criminal case, it was not closed;

2)	 the court decision was passed by the court in powerless composition;
3)	 the court proceedings were conducted in the absence of the 

accused, except in cases specified in para. 3 of Art. 323 or Art. 381 
of the CPC of Ukraine, or in the absence of public prosecutor, 
except in cases when his participation is not mandatory;

4)	 the court proceedings were conducted in the absence of a defense 
counsel, if his participation is mandatory;

5)	 the court proceedings were conducted in the absence of the victim 
who was not duly informed on the date, time, and place of court 
session;

6)	 the rules of jurisdiction have been violated;
7)	 materials of the proceedings lack the journal of the court session 

or data medium recording the court proceedings in the court of 
first instance (Kryminal’nyj processual’nyj kodeks Ukrainy 2012).

From the perspective of substantive law, the sentence’s legality means 
that it correctly interprets the rules of the CC of Ukraine, including its 
General Part, the qualification of the criminal offense, the type and amount 
of punishment, compensation for damage caused by the crime (criminal 
misdemeanor), etc.
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The sentence is considered illegal from the standpoint of substantive 
law, which entails setting aside or changing a  court decision on the 
grounds specified in Art. 413 of the Criminal Procedure Code of Ukraine 
through:

1)	 non-application by the court of the law subject to be applied;
2)	 application of the law, which is not subject to be applied;
3)	 wrong interpretation of the law, which contradicts its exact con-

tents;
4)	 imposition of a more severe punishment than specified in the rel-

evant article (paragraph of article) of the Law of Ukraine on 
Criminal Liability.

A judgment should be considered justified if it was rendered by the 
court on the basis of circumstances objectively clarified during proceed-
ings, which are confirmed by evidence examined during the trial and 
assessed by the court according to the requirements of Article 94 of the 
CPC of Ukraine. 

For example, the case of Seryavin and Others v. Ukraine (Application no. 
4909/04; 10 February 2010; § 58) states that the national court has some 
discretion in selecting the arguments in a particular case and taking evidence 
as confirmation of the positions of the parties. Another purpose of a reasoned 
decision is to demonstrate to the parties that they have been heard (Judg-
ment in the case of Seryavin and Others v. Ukraine).

It is undoubted that there is an organic interdependence between legal-
ity and validity of a judgment. These concepts are interrelated and together 
constitute the concept of justice of the judgment, its essence as an act of 
justice. An unjustified sentence always means a sentence that is illegal 
because the criminal procedure law requires the issuance of reasonable 
sentences. However, an illegal sentence is not always an unjustified sen-
tence. In cases when, for example, court’s finding about the facts of the 
case (circumstances of the subject of proof) are correct, and their criminal 
qualification is erroneous, the sentence will be reasonable and illegal at 
the same time.

Pointing to the legality and validity of the sentence as its various 
properties (qualities), the legislator – the author believes – once again 
drew the attention of judges to the need to clearly distinguish between 



72 Vitalii Kostrytskyi 

the truth of the fact and its legal assessment: the Law on Criminal Liabil-
ity can be applied only when the facts of the case are established with 
certainty.

A judgment is considered reasoned if the court provides due and suf-
ficient reasons and grounds for its adoption. Thus, for example, Opinion 
No.11 (2008) of the Consultative Council of European Judges to the atten-
tion of the Committee of Ministers of the Council of Europe on the qual-
ity of judicial decisions, inter alia (paras. 32–41), highlights the fact that 
all judicial decisions must be intelligible, drafted in clear and simple lan-
guage, but each judge may opt for a personal style and structure or make 
use of standardized models, if they exist, and this is a necessary precondition 
for the parties and the public to understand the decision; this requires logical 
structure of the decision and clear presentation that makes it easier to under-
stand; judicial decisions must in principle be reasoned; without affecting the 
possibility or even the obligation for judges to act on their own motion in 
certain contexts, judges need only respond to relevant arguments capable of 
influencing the resolution of the dispute; the statement of reasons should not 
necessarily be long, as a proper balance must be found between the concise-
ness and the proper understanding of the decision; the obligation on courts 
to give reasons for their decisions does not mean replying to every argument 
raised by the defense in support of every ground of defense; the scope of this 
duty can vary according to the nature of the decision. At the same time, the 
expected scope of justification depends on different arguments that can 
be put forward by each party, as well as different legal provisions, customs 
and doctrinal principles, and different practices of preparing and render-
ing decisions in different countries (Vysnovok, 2008).

Another essential feature of the reasonableness of the court decision is 
the validity of references to the relevant legal rules, including the ECtHR 
judgments. This means that references to the ECtHR case law are: due 
(subject of conventional rules meet the nature of relations in a particular 
case under judicial examination); relevant to circumstances of the case; 
intelligible (i.e., without distorting the content of conventional rules); 
justified and proportionate (the state of the law in a particular situation 
allows for and/or requires the application of conventional provisions) 
(Вerzanyuk, 2021).
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Moreover, since the judgment is an official document, it must be intel-
ligible, written in a professional language, and have an appropriate style 
of presentation (Posibnyk, 2010). It is the language and style of judicial 
documents that ensure the intelligibility and accessibility of the language 
of justice. Thus, it molds public opinion about the independence and 
justice of the judiciary. Any stylistic inaccuracy, grammatical mistake, 
uncorrected typographical error instantly triggers a reader’s negative 
believes about the qualification, professionalism of the judge, who pre-
pared the decision, the lack of his responsibility as a judge, his literacy, and 
not only legal.

To be of good quality, a court decision must be perceived by the parties 
and the public as the result of the correct application of legal rules, a fair 
trial and an adequate assessment of the facts, as well as one that can be 
effectively enforced. Only thus will the parties be convinced that their case 
has been considered and solved fairly and impartially, and the public will 
accept the decision as a factor in restoring social harmony (Marchenko, 
2013).

As a general rule, a court decision is adopted on a basis of a majority 
of votes of judges who compose the bench. If the court decision is made 
in the deliberation room, the contents of the decision should be agreed 
through deliberation and the voting of judges. Thus, the imposition of the 
sentence (judgment) is made by the bench, which sign it, directly in 
a deliberation room. In case of disagreement with the court decision as 
a whole or any part, the judge, signing the decision, is entitled to declare 
to other judges that he has different opinion, which is further expressed 
in writing. A separate opinion is not announced at the court hearing, but 
is attached to materials in the proceedings and is available for review. 
When making a court decision, the secrecy of the deliberation room, 
which includes the following provisions (Art. 367 of the CPC of Ukraine), 
must be observed: “During the sentencing, no one may stay in the delib-
eration room except the bench that conducts the trial. The court may 
discontinue deliberations only for rest with the fall of night. In the course 
of such break, judges are not allowed to communicate with individuals 
who participated in criminal proceedings” (Moldovan).
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PREPARATION FOR RENDERING A JUDGMENT

The law regulates not only the activity that precedes the final judgment 
but fixes a list of issues to be decided by the court while delivering a judg-
ment. Therefore, when passing the judgment, the court shall be required 
to dispose the following issues under the requirements of Art. 368 of the 
CPC of Ukraine:

1.  Whether the action an individual is accused of has really occurred. 
In clarifying this issue, the primary focus is on establishing whether the 
event that was the subject of pre-trial investigation and trial took place de 
facto. For example, the sentence will state: “PERSON_1 contributed to 
a political party by his deliberate acts, without having the right to do so, by 
prior agreement with PERSON_4 and PERSON_3.

If the court finds that the act did not take place de facto, there is no 
need to work out other issues – an acquittal is passed.

2.  Whether this action contains elements of a criminal offense and which 
Article of the Law of Ukraine on Criminal Liability stipulates it;

In addressing this issue, the court must rely on the definition of 
a criminal offense enshrined in the criminal law of Ukraine since criminal 
liability may occur only in the case of a socially dangerous act under 
criminal law. The judgment will state, for example: “PERSON_1 committed 
a criminal offense under para. 1 of Article. 375 of the CC of Ukraine by his 
intentional actions”.

In the case of recognition of the fact that the act the defendant is 
accused of is not criminal, the court acquits (para. 1 of Art. 373 of the CPC 
of Ukraine). Thus, the issue of criminal law qualification should be 
resolved only when the court has established the event of a criminal 
offense, its nature, as well as the guilt of the defendant. 

3.  Whether the defendant is guilty of committing this criminal offense.
If it is established that the act has taken place and it corresponds to the 
body of a criminal offense, the court must answer the question whether it 
is proved that this offense was committed by the defendant. In assessing 
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the evidence of an act committed by the defendant, the court must rest 
upon the fact that the conviction cannot be based on assumptions. A guilty 
verdict is delivered only if the guilt of the defendant is proved during the 
pre-trial investigation, supported by unambiguous and solid evidence, and 
when the court clarifies all versions of the case, and the contradictions that 
have taken place are eliminated. All doubts about the accusation’s validity, 
if they cannot be eliminated, are interpreted in favor of the defendant.

When answering the question whether the defendant committed the 
act, the court may determine that the criminal offense was committed by 
another person, the defendant himself, or it is impossible to prove his 
participation in it. In the latter case, the court acquits.

According to the theory of criminal law, only a person who has com-
mitted a socially dangerous act intentionally or through negligence can 
be found guilty of committing the criminal offense. Thus, the court shall 
prove that the criminal offense was committed by the defendant, specify 
the form of his guilt, the purpose and motives of the criminal offense 
committed by him, as well as establish whether there are other circum-
stances that exclude the guilt of the person in committing the criminal 
offense, e.g., whether the defendant acted for defense or under necessity 
(Kryminal’no-processual’nyj kodeks Ukrainy, 2012).

Mens rea (mental elements) of a criminal offense provided in Art. 383 
of the CC of Ukraine is characterized by direct intent, as evidenced by the 
reference to intended misreport of a criminal offense.

The judgment, for instance, will state “… acting intentionally and real-
izing the criminality of his actions, on 03.02.2019, approximately at 22: 22, 
PERSON_1 was in his place of residence in the apartment ADDRESS_2, 
where the latter had intent on a knowingly false report of a robbery against 
him by a group of persons, by calling the special line “102” of the Depart-
ment of Analytical Support and Operational Response of the Central 
Office of the National Police in Kyiv region.

Realizing his criminal intent aimed at knowingly false reporting of 
a crime provided by the Criminal Code of Ukraine, which was not actually 
committed, PERSON_1 being in a state of intoxication, on this day, at 22: 
26, acting intentionally, realizing the socially dangerous nature of their 
actions, called to the special line “102” of the Department of Analytical 
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Support and Operational Response of the Central Office of the National 
Police in Kyiv region using his mobile phone (brand “Huawei”, model 
“SLA-L22”, white color, the subscriber number NUMBER_1 of the mobile 
operator PJSC “Kyivstar”). During the telephone conversation, PERSON_1 
verbally reported that unidentified persons committed a violent robbery 
against him, which was not actually committed (Vyrok Boryspil’s’koho 
mis’krayonnoho sudu Kyivs’koi oblasti 2019).

4.  Whether the defendant is subject to punishment for the criminal 
offense committed by him. 
In dealing with this issue, the court must have regard to the nature and 
degree of social danger of the criminal offense, the identity of the defend-
ant, circumstances mitigating or aggravating the punishment.

Due to the commission of the investigated criminal offense, only state 
or public interests are harmed. This circumstance is taken into account by 
the court, which may acquit a person who has committed a minor crimi-
nal offense, if it recognizes that given the impeccable conduct and consci-
entious attitude to work, this person cannot be considered socially 
dangerous at the time of a trial. A person may also be released of liability 
or punishment by a judgment on the grounds provided for in Arts. 49 and 
74 of the CC of Ukraine.

5.  Whether circumstances aggravating or mitigating the punishment of 
the defendant do exist and which exactly. 

An exhaustive list of aggravating circumstances that are taken into 
account when sentencing is contained in Art. 67 of the СС of Ukraine. 
Moreover, the court has no right to refer in a judgment to other aggravat-
ing circumstances than those provided for by Art. 67 of the СС of Ukraine: 
for example, the defendant’s plea of not guilty, non-compensation of dam-
age, etc. (paragraph 6 of the Resolution of the Plenum of the Supreme 
Court of Ukraine “On the practice of imposing criminal punishment by 
courts” as of 24.10.2003, No. 7). 

The list of mitigating circumstances is contained in Art. 66 of the СС 
of Ukraine. It is not exhaustive. At the same time, the court may take into 
account both mitigating and other circumstances, in particular, those that 
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positively characterize the defendant. In establishing circumstances miti-
gating the judgment for the defendant, the court must also have regard to 
data on age, health, conduct before committing a criminal offense, both 
at work (in an education institution) and in everyday living, his past 
(criminal history, administrative penalties, if any), data on the family 
(dependent children and the elderly, their state of health, financial stand-
ing of the family), etc.

Thus, for example, circumstances mitigating punishment of the suspect 
can be: sincere repentance and active assistance in the disclosure of a crim-
inal offense, parental status (minor children), positive characteristics pro-
vided at the place of work and residence.

6.  What kind of punishment has to be imposed on the defendant and 
whether he shall serve it; what responsibilities should be imposed on 
a person in the event of his release from serving a probation sentence.

When imposing a measure of punishment, the court relies on the 
provisions of the law on criminal liability: 1) the purpose of punishment, 
in particular, the person who has committed a criminal offense should be 
imposed a relevant and sufficient penalty to do one good and prevent new 
criminal offenses; 2) it may be imposed within the limits established by 
the sanction of an article of the Special Part of the CC of Ukraine, which 
provides for liability for a criminal offense, except as provided in para. 2 
of Art. 53 of the CC of Ukraine; 3) the provisions of the General Part of 
the CC of Ukraine; 4) taking into account the gravity of a criminal offense, 
the defendant’s identity and circumstances mitigating and aggravating the 
punishment (para. 3, part 1 of Art. 65 of the CC of Ukraine).

In presence of several circumstances mitigating the punishment and 
significantly decreasing the degree of gravity of the offense committed, 
having regard to the character of an offender, based on Art. 69, the court 
may, by providing the reasons for its judgment, impose a primary punish-
ment lower than the lowest threshold prescribed by a sanction of an 
article (a sanction of a paragraph of an article) in the Special Part of the 
CC, or change to another, milder type of primary punishment, which is 
not prescribed for this criminal offense by a sanction of the article (a sanc-
tion of a paragraph of an article) of the Special Part of the CC. In this case, 



78 Vitalii Kostrytskyi 

the court may not impose a punishment lower than the lowest threshold 
prescribed for this type of punishment in the General Part of the CC of 
Ukraine.

For the commission of a criminal offense punishable by a basic penalty 
in the form of a fine of more than three thousand tax-free minimum 
incomes, the court on the grounds provided for in this part may impose 
a basic penalty in the form of a fine not exceeding a quarter lower than 
the minimum threshold established in the sanction of an article (sanctions 
of a part of an article) of the Special Part of the CC of Ukraine.

The court may also not impose an additional penalty provided for in 
the sanction of an article (sanctions of part of the article) of the Special 
Part of the CC of Ukraine as mandatory, except in cases of imposing 
punishment for a  criminal offense punishable in the form of a  fine 
amounting to more than three thousand tax-free minimum incomes.

The criminal law allows the court to impose a more severe punishment 
than provided by the relevant articles of the Special Part of the CC of 
Ukraine. This may take place when imposing punishment for cumulative 
criminal offenses and a set of judgments pursuant to Articles 70 and 71 
of the CC of Ukraine.

In the case of a judgment approving a conciliation agreement or a guilty 
plea, the court shall impose a penalty approved by the parties to the agree-
ment.

Thus, for example, when approving plea bargaining in terms of the com-
mission of the criminal offense provided by para. 1 of Art. 371 of the CC of 
Ukraine, the measure of punishment agreed by the parties is imposed in the 
form of restriction of liberty with application of para. 2 of Art. 69 of the CC 
of Ukraine without the appointment of additional punishment, which is 
provided for in the sanction of para. 1 of Art. 371 of the CC of Ukraine as 
mandatory, in the form of deprivation of the right to hold certain positions 
or engage in certain activities and, based on para. 2 of Art. 75 of the CC of 
Ukraine, release of the convicted person from serving the sentence imposed 
on the condition that during the probation period, this person commits no 
further criminal offenses.
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7.Whether the civil action brought shall be sustained and, if so, in whose 
favor, in what amount, and according to which procedure.

If a civil lawsuit has been filed in the case and it has been considered 
together with the criminal proceedings, the court must decide on the civil 
lawsuit.

7–1. � Whether there are grounds to apply criminal measures to the legal 
entity.

7–2. � Whether there are grounds to pay remuneration to the whistle-
blower and, if so, in what amount and in what order.

8.  Whether the defendant committed the criminal offense in a state of 
diminished sanity.

9.  Whether there are grounds for imposing on the defendant, who com-
mitted the criminal offense in a state of diminished criminal capacity, 
compulsory medical measures specified in paragraph two of Art. 94 of the 
CC of Ukraine.

10. Whether compulsory medical treatment shall be imposed on the 
defendant in cases prescribed by Art. 96 of the CC of Ukraine. 

This issue is decided by the court in respect of persons who have com-
mitted a criminal offense and have a disease that poses a danger to other 
persons, regardless of the punishment imposed.

11.  Whether it is necessary to assign a public tutor for a minor defendant.

12.  What shall be done with the seized property, physical evidence, and 
documents?

For example: “To cancel the seizure of property imposed on the basis of 
the decision of the investigating judge… There is no physical evidence in 
criminal proceedings, or the issue of physical evidence in this criminal pro-
ceeding to be resolved under Art. 100 the CPC of Ukraine.

13.  Who should be charged procedural costs, and in what amount?
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The party convicted is charged court costs, except for amounts which 
have been paid or should be paid translators, or to be borne by the state.

For example: “Procedural costs in criminal proceedings are “zero”, or “costs 
of forensic examinations to be borne by the state”.

14.  How to deal with measures to ensure criminal proceedings?
For example: “Measures to ensure criminal proceedings were not applied”.

In passing sentence, the court takes into account the pre-trial report 
with information about the socio-psychological characteristics of the 
defendant.

2. If an individual is accused for committing several criminal offences 
or several criminal misdemeanors, the court shall decide on issues referred 
to in paras. 1–8 of Art. 368 of the CPC of Ukraine, separately regarding 
each such offence.

3. If several individuals are accused, the court shall decide on issues 
referred to in the relevant Article, separately in respect of each of the 
defendants.

4. A compulsory medical measure referred to in para. 9 of p. 1 of Arti-
cle 368 of the CC of Ukraine may be applied to a person who committed 
criminal offense in a state of limited diminished sanity, only if there exist 
a  relevant psychiatric expert examination report and a  statement of 
a medical treatment institution.

5. Compulsory medical treatment referred to in para. 10, p. 1 of Art. 
368 of the CPC of Ukraine may be applied only if there exist a relevant 
conclusion of a medical treatment institution.

6. Deciding on the rule of the Law of Ukraine on Criminal Liability to 
be applied to the socially dangerous acts, the court shall be required to 
take into account the findings of the Supreme Court of Ukraine set down 
in its decisions in the cases.

In fact, the issues to be resolved in the sentence should be conditionally 
divided into three groups. The first group consists of issues concerning 
the merits of the case under consideration (paras. 1–3). They should be 
considered the main ones, because, first of all, legality and validity of the 
sentence depend on the adequate solution of these issues. The second 
group comprises issues related to punishment (paras. 4–6). The third – all 
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the others (paras. 7–13). Court decisions on the third group do not directly 
affect legality and validity of the sentence.

Having resolved the issues to be addressed in the deliberation room, 
the court sets about drawing up a sentence. It is not allowed to prepare the 
text of the sentence in advance, but there are no prohibitions for preparing 
a draft sentence in advance based on the available case materials.

There can be only two types of court judgments: guilty or acquittal. The 
defendant is either found guilty of a criminal offense or acquitted. The 
defining characteristic of the sentence is certainty and finality. This means 
that no intermediate (stage) conclusions about the guilt of the defendant 
are allowed, the court must give a categorical unambiguous answer to all 
questions of the prosecution (Popelyushko).

JUDGMENT CONTENTS

Judgment contents shall be lawful, reasonable and intelligible to convince 
everyone of the validity of its decisions. There are no doubts that it must 
be written in unambiguous language, understandable not only to a profes-
sional lawyer but also to every ordinary citizen unfamiliar with jurispru-
dence. In order to achieve these characteristics, the law sets quite clear 
requirements for both the structure and content of the sentence within 
Art. 374 of the CPC of Ukraine.

The judgment consists of introductory, reasoning, and operative parts, 
none of which is the main one, and each has only its own legal significance.

Introductory part of the judgment does not cover issues which, accord-
ing to Art. 291 of the CPC of Ukraine, are settled through sentencing, but 
contains data that have important procedural and substantive significance.

Thus, the introductory part of the judgment states:
1)	 date and place of its approval;
2)	 name and composition of the court, secretary of the court session;
3)	 name (number) of the criminal proceedings;
4)	 last name, first name, and patronymic of the defendant, year, month 

and day of his/her birth, place of birth and place of residence, 
occupation, education, marital status, and other information about 
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the defendant that are relevant to the case. From the procedural law 
standpoint, accurate data about each defendant are provided so that 
there is no error in the conviction of another person and that the 
person who actually committed the criminal offense was punished. 
From the substantive standpoint, accurate data about an individual 
are essential both for identifying the subject of a criminal offense 
and sentencing him/her, i.e., as aggravating and mitigating circum-
stances, the grounds for release from serving a sentence;

5)	 the Law of Ukraine on Criminal Liability, which provides for 
a criminal offense a person is accused of. The Law is mentioned 
with the exact indication of its article, part, paragraph;

6)	 parties to criminal proceedings and other participants in court 
proceedings.

In the reasoning part of the judgment of guilt and the acquittal, the 
court must substantiate all the decisions it has made in the case. Moreover, 
the law obliges the court to reason both types of sentences.

The reasoning part of the judgment states:
1) in case of a verdict of not guilty:
–	 the statement of the accusation brought against the person and 

found unproven by the court, as well as the grounds for acquittal 
of the defendant, including the reasons disproving the prosecution 
evidence;

–	 the reasons for making other decisions on issues to be decided by 
the court in passing sentence, and the provisions of the law the 
court relies on;

2)	 in case of finding a person guilty:
–	 the statement of the offence recognized by the court as proven, 

indicating the place, time, manner of commission and effects of the 
criminal offense, the form of guilt, and motives of the criminal 
offense;

–	 articles (parts of an article) of the Law of Ukraine on Criminal 
Liability, which provides for liability for the criminal offense the 
defendant is found guilty of;

–	 evidence confirming the circumstances established by the court, as 
well as the reasons for not taking into account particular evidence;
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–	 motives for changing charges, grounds for finding a part of charges 
unsubstantiated, if such decisions have been taken by the court;

–	 circumstances which mitigate or aggravate the punishment;
–	 motives for imposition of punishment, releasing from service of 

punishment, application of compulsory medical measures upon 
establishing a state of limited criminal capacity of the defendant, 
application of compulsory medical treatment as specified in Art. 
96 of the CC of Ukraine, motives for appointing a public tutor for 
the underage person;

–	 grounds for granting, dismissing or leaving the civil action unde-
cided;

–	 the reasons for making other decisions on issues to be decided by 
the court when rendering a judgment, and statutory provisions the 
court was guided by.

The operative part of a judgment shall must follow the motivating one.
The operative part of a guilty verdict often begins as follows: “Given the 

above, being guided by Arts. … of the CPC of Ukraine, the court held…”.
Further, the operative part of the conviction shall state:

1)	if a person has been acquitted: 
–	 last name, first name, and patronymic of the defendant, decision on 

finding him innocent of charges brought against him and on his 
acquittal;

–	 decision to close the proceedings against a legal person;
–	 decision to restore rights restricted during criminal proceedings;
–	 decisions on measures to ensure criminal proceedings, including 

decisions on pre-trial restrictions prior to judgment’s coming into 
legal force;

–	 decisions on physical evidence and documents;
–	 decisions on procedural costs;
–	 time limit and procedure for the judgment to take legal effect and 

to be appealed against;
–	 the procedure for obtaining copies of the judgment and other 

information;
2)	 if a person has been found guilty: 
–	 last name, first name, and patronymic of the defendant, decision on 
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finding him guilty of charges brought against him and the relevant 
articles (paragraphs of an article) of the Law of Ukraine on crimi-
nal liability;

–	 punishment for each charge which the court found proved, and the 
final judgment imposed by court;

–	 the beginning of the term of serving the punishment;
–	 decision on the application of compulsory medical treatment or 

compulsory medical measures in respect the defendant with dimin-
ished, if any;

–	 decision to appoint a public tutor for the minor person;
–	 decision on the application of criminal measures to the legal entity;
–	 decision on a civil action;
–	 decision on other property penalties and grounds for such;
–	 decision on physical evidence and documents and special confisca-

tion;
–	 decision on reimbursement of procedural costs;
–	 decision on remuneration to the whistleblower;
–	 decisions on measures to ensure criminal proceedings;
–	 decision on offsetting pre-trial detention;
–	 term and procedure for the judgment to take legal effect and to be 

appealed against;
–	 the procedure for obtaining copies of the judgment and other 

information;
–	 decision to include information on a person accused of committing 

sexual offence against a minor in the Unified Register of Persons 
Convicted of Crimes against Sexual Freedom and Sexual Immunity 
of a Minor.

If several charges have been brought against a person and certain 
charges have not been proved, the operative part of a judgment shall state 
on which the defendant is acquitted and on which convicted.

If the defendant is found guilty but released from serving the sentence, 
the court shall state this in the operative part of the judgment.

If the defendant is released from serving punishment with probation 
as provided for in Articles 75–79 and 104 of the СС of Ukraine, the 
operative part of the judgment shall specify the duration of the probation 
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period, duties imposed on the convicted person, as well a person author-
ized, upon his consent or request, to supervise him and carry out educa-
tional work.

When a milder punishment is imposed than provided by law, reference 
is made to Art. 69 of the CC of Ukraine when indicating the measure of 
punishment chosen by the court.

In the case of delivering a judgment resulting from a criminal proceed-
ing in which a special pre-trial investigation or special trial (in absentia) 
has been carried out, the court shall separately justify whether the pros-
ecution has taken all possible statutory measures to respect the suspect’s 
or defendant’s rights to protection and access to justice, taking into account 
the peculiarities of such proceedings established by law (Kryminal’nyj 
processual’nyj kodeks Ukrainy, 2012).

One of the judges, who has taken part in the trial, writes the verdict. It 
is set out in writing in paper and electronic forms. The paper version is 
signed by all judges. After writing the full text of the judgment, the judges 
sign it with electronic signatures. A judge who is in a minority, regardless 
of whether he/she has expressed a separate opinion in writing or has not, 
is also required to sign the judgment. The electronic form of the judgment 
is executed pursuant to the requirements of the laws on electronic docu-
ments and electronic document management, as well as electronic digital 
signature.

Given the exceptionally great procedural significance of the judgment 
as an act of justice, the law marks not only the form and contents of the 
judgment but also the order of its proclamation.

Thus, a judgment is pronounced publicly immediately after the court 
has left the deliberation room. The judge presiding in the court session 
finds out who should take part in the meeting: the defendant, defense 
counsel, prosecutor, etc. before proclaiming the judgment. 

Further, the judge presiding in the court session shall:
1.	 Read the judgment in tempo and intonation, which makes it pos-

sible to understand its and explain its contents in accordance with 
the provisions of Art. 376 of the CPC of Ukraine. If the accused 
does not speak the state language, it is required to make sure that 
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the interpreter explains the operative part of the judgment to the 
accused.

2.  Proclamation of the judgment on further detention of the defendant 
or his release from custody (Art. 377 of the CPC of Ukraine):
1)	 if the defendant has been in custody at the time of rendering 

the judgment, the court shall release the defendant from custody 
in the case of: acquittal; release from serving a sentence; sen-
tencing to a  non-custodial sentence; passing a  conviction 
without sentencing;

2)	 if the defendant in custody is sentenced to arrest or imprison-
ment, in exceptional cases, the court is entitled to release the 
defendant from custody and, at the same time, select another 
precautionary measure not related to detention before the effec-
tive date of the judgment;

3)	 upon the judgment on restriction of liberty, the court is entitled 
to release the defendant from custody, taking into account 
personal characteristics and established circumstances.

3.	 Explain the procedure for appealing the judgment, in particular, to 
inform each participant in the trial about the liberty to appeal 
against the judgment, the term and procedure of appeal in accord-
ance with Arts. 393 and 394 of the CPC of Ukraine.

4.	 Inform the defendant, defense counsel, legal representative about the 
right to submit a petition for pardon to the President of Ukraine, 
the right to review the minute book, and submit written comments 
thereto.

5.	 Clarify the right to submit motion to be brought to the court session 
of the court of appellate instance if a precautionary measure is 
applied to the defendant – detention. 

6.	 If house and property of the defendant lost care, inform the defend-
ant of his right to apply to the court with a request to preserve his 
property while serving his sentence (para. 3 of Art. 378 of the CPC 
of Ukraine, Art. 44 of the Civil Code of Ukraine).

7.	 If the defendant has underage children who have lost their care-
taker, disabled parents, grandmother, grandfather, great-grand-
mother, great-grandfather, announce a separate ruling to raise the 
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issue of necessity to find placement for these underage children and 
those unable to work, or to grant them custody or care with the 
service in charge (children’s services, social protection authorities 
etc.) (para. 2 of Art. 378 of the CPC of Ukraine).

8.	 Hand a copy of the judgment over to the defendant, the representa-
tive of the legal person subjected to proceedings, and the prosecu-
tor.

9.	 If the defendant does not speak the state language, the court shall 
organize the translation of the judgment in his native language or 
another language he knows and attach it to a copy of the judgment. 
A copy of the judgment with its certified translation shall be handed 
over to the defendant.

10.	 Send a copy of the judgment to the participant of court proceedings 
who has been absent in court session, not later than a day after 
rendering the judgment. (Nastil’na knyha professiynoho suddi 
2010).

Convicted persons must be subject to the measures of criminal law 
influence provided by law. At the same time, a criminal record, as a legal 
state caused by the fact of conviction, does not accompany a person 
throughout his life. If there are grounds for it, it is terminated (Pys’mens’kyj, 
2008). 

Therefore, individuals, who were convicted to punishment in the form 
of a fine, correctional labor under Art. 374 of the CC of Ukraine, are 
recognized as not having a criminal record, if they do not commit a new 
crime during the year from the day of serving a sentence (main and addi-
tional). If a person is sentenced to restraint of liberty, the term of cancel-
lation of conviction is two years, if the person does not commit a new 
crime during this period from the day of serving a sentence (main and 
additional). 

A person sentenced to imprisonment under para. 1 of Art. 372 of the 
CC of Ukraine is considered as not having a criminal record if he does 
not commit a new crime for three years from the date of serving a sentence 
(main and additional).

If a person after serving a sentence of restraint of liberty or imprison-
ment has proved his redemption by exemplary conduct and conscientious 
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attitude to work, the court may revoke his conviction before the expiration 
of the term. Early expungement of a conviction record may take place after 
the expiration of at least half of the term of conviction expungement, it is 
in the second half of this period that the criminal record can be expunged.

The expungement of conviction in case of the crime enshrined in Art. 
374 of the CC of Ukraine is possible only under para. 1 of this Article. If 
a person was sentenced to restraint of liberty for the analyzed crime, the 
expungement of conviction is allowed only after at least one year from the 
date of serving a sentence (main and additional).

In the case of the imposition of a punishment in the form of imprison-
ment for a crime enshrined in para. 2 of Art. 376 of the CC of Ukraine, 
the initial moment of the term of expungement of conviction is the expi-
ration of not less than 1 year and 6 months from the date of serving of 
punishment (basic and additional). The expungement of conviction is not 
allowed for committing a crime under para. 2 of Art. 375 of the CC of 
Ukraine (para. 4 of Art.160 of the CC of Ukraine), which is an intentional 
felony (Kostryts’kyj, 2018).

Judicial decisions that have entered into force are binding on all public 
authorities, local governments, their officials and officials, individuals and 
legal entities, and their associations throughout Ukraine. The procedural 
law enshrines obligation to take into account (prejudice) judgments for 
other courts. Failure to comply with court decisions entails liability 
imposed by law.

All disputes and doubts arising during the execution of the judgment 
and the postponement of the judgment are resolved by the court that 
issued the judgment, and if the judgment is executed elsewhere – by the 
relevant court that operated in the area (Tertyshnyk, 2017).

CONCLUSIONS

Further strengthening of punishment for offenses against justice on the 
grounds of enabling law enforcement agencies to carry out covert inves-
tigation procedures was declared inadmissible. In order to achieve these 
goals in combating crimes, it is advisable to develop and include special 
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provisions in the CPC of Ukraine that would provide for exceptions for 
particular categories of crimes thus, allowing the implementation of 
covert investigation procedures in criminal proceedings.

Punishment in the form of deprivation of the right to hold some posi-
tions or engage in certain activities in the sanction to para. 1 of Art. 371 
of the CC of Ukraine should be defined as additional, optional, given that 
this rule does not provide for special entities that can be deprived of posi-
tions or the right to engage in certain activities.

The author proposes to fix a fine as an alternative to the main punish-
ment for offenses committed under para. 1 of Arts. 371–373 of the CC of 
Ukraine.

The author states that the person can be discharged from criminal 
liability under para.1 of Art. 371–373 of the CC of Ukraine based on the 
following grounds: in connection with sincere repentance (Art. 45 of the 
CC of Ukraine), admission by bail (Art. 47 of the CC of Ukraine), a change 
of circumstances (Art. 48 of the CC of Ukraine), limitation period (Art. 
49 of the CC of Ukraine). In case of the commission of an offense, exemp-
tion from criminal liability based on the reconciliation of the offender and 
the victim is excluded due to lack of prerequisites and grounds for release 
from criminal liability under Art. 46 of the CC of Ukraine.

It is proposed to amend para. 1 of Arts. 371–374, 376, 376–1 of the CC 
of Ukraine with an incentive rule, as follows: a person who has committed 
a crime provided for in para. one of this Article shall be released from 
criminal liability if he has voluntarily declared the commission of an offense 
prior to his criminal prosecution and has actively contributed to its disclo-
sure.
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