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The percentage rule for minority-language rights:
Inadequate or discriminatory

Abstract. Based on a cost-oriented approach to public policy, we discuss how to decide
about the implementation of linguistic minority rights. A formal model of policy measures
is reviewed and a cost-efficient policy is characterized. The effects of the percentage rule that
rights be implemented if the relative size of a minority community reaches a certain level,
which in many cases are absurd, are demonstrated. The question to be asked is then how the
percentage rule can be rationalized. That is, given the cost structures of policy measures, can
the percentage rule be derived from people’s preferences in society?

It is argued that the percentage rule is “rational” only if the majority population displays
preferences for discrimination against the members of the minority. Further, one has to
require that the policy measures result in rival, non-spatial goods. That is, in addition to the
aversion of the majority population against the rights of the members of the minority, there
can be no economies of scale in the policy measures; else the percentage rule is useless as
an instrument for guiding the choice of minority-policy measures.

Abstrakt (Regula procentowa dla praw mniejszosci jezykowych: nierelewantna lub
dyskryminujaca) Opierajac si¢ na podejsciu do polityki spotecznej zorientowanym na
koszty, dyskutujemy o tym jak podejmowac decyzje dotyczace wdrazania praw mniejszosci
jezykowych. Dokonuje si¢ przegladu formalnego modelu dziatan politycznych i scharak-
teryzowana zostaje polityka efektywna kosztowo. Przedstawione zostaja skutki — w wielu
przypadkach absurdalne — zasady procentowej, zgodnie z ktora prawa sa wdrazane, jezeli
wzgledna wielko$¢ spoteczno$ci mniejszosciowej osiagnie pewien poziom. Nalezy zatem
zadac¢ pytanie, w jaki sposob mozna zracjonalizowac zasade procentowa. To znaczy, biorac
pod uwage strukture kosztow dziatan politycznych, czy reguta procentowa moze by¢ wy-
prowadzona z preferencji spoteczenstwa?

Autor dowodzi, ze reguta procentowa jest ,,racjonalna” tylko wtedy, gdy wigkszo$¢ populacji
wykazuje preferencje dyskryminujace cztonkéw mniejszosci. Ponadto nalezy narzuci¢ wy-
mog, aby dziatania polityczne prowadzity do powstania konkurencyjnych, nieprzestrzennych
dobr. Oznacza to, ze oprocz niecheci wigkszosci populacji do praw cztonkéw mniejszosci,
nie moze by¢ mowy o korzysciach skali w dziataniach politycznych. W przeciwnym wypad-
ku zasada procentowa jest bezuzyteczna jako instrument ukierunkowujacy wybor dziatan
politycznych dotyczacych mniejszosci.
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1. Introduction

Language policy and minority protection go hand-in-hand. In most countries of the
world, there are linguistic minorities. The treatment of the minorities varies considerably
from country to country. The state has various instruments at its disposal for trying to
achieve its goals.! At the same time, most countries justify their treatment of minorities
on some basic principles, ranging from the equality of all human beings to the creation
of a “perfect” state. Minority rights are specified in some international conventions.
General expressions like “(traditional) area of habitation” or “substantial number” of
the speakers can be found in such texts. The motivation for language rights ranges
from “need” to “demand”. Need for rights can be interpreted as an aid to individuals
who do not sufficiently master the majority language;’ the desires or preferences of the
speakers of minority languages are not important. Demand, on the other hand, respects
the wishes of the speakers irrespective of their competences in other languages.*

On the national level, in laws and regulations® one can distinguish between two basic
and different approaches. In some countries we have ad hoc specifications,® whereas
other countries specify rules that have to be met by any language in order for it to gain
a certain status, irrespective of jurisdictions. Most commonly, the minority has to reach
a certain proportion of the total population in the jurisdiction to get some rights.’

! For a discussion of how the instruments can be used to achieve different goals, see Wick-
strom (2020).

2 A good example is United Nations’ declaration of minority rights (United Nations, 1992);
see also the overview in Dunbar (2001).

3 Ginsburg and coauthors use the term “linguistic disenfranchisement” for individuals who
cannot communicate in the approved languages in the society and report fractions of the population
in different countries in the European Union that find themselves in this position under different
proposed language regimes in the EU. See, for instance, Ginsburgh & Weber (2005) or Ginsburgh,
Ortufio-Ortin & Weber (2005). Gazzola (2016) is also in this tradition.

4 An approach based on economic welfare theory meets this requirement; see Wickstrom
(2016) or Wickstrom (2017).

> An excellent source for this in the whole world is Leclerc (2019); here one finds the diffe-
rent laws and regulations in French translation and, in many cases, in the original language.

6 In Austria, for instance, there is a decree, Republik Osterreich (1977), regulating the status
of Slovenian in specified jurisdictions. Similar decrees exist for Croatian and Hungarian. In Slo-
venia, the law, Republika Slovenija (2006), regulates the use of Italian and Hungarian in certain
jurisdictions.

7 In Slovakia and Romania, for instance, the minority has to reach at least a fraction of 15%
or 20%, respectively, of the population in order to be granted minority rights; see Slovenska republi-
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In this essay, we will scrutinize the percentage rule. We will analyze how the rule
functions in different environments, showing that in many cases it leads to absurd results.
We will look for principles, justifying the use of the rule, and argue that the rule can only
be rationalized in some special cases and under the condition that the majority population
has preferences for discrimination and those preferences are taken into consideration in
designing the language policy. In section 2, the basic analytic approach based on the costs
ofthe language policy is presented. Section 3 looks at how the percentage rule functions
in different environments, and section 4 asks the question, under which assumptions the
rule is sensible. Some concluding remarks are found in section 5.

2. An economic cost-benefit approach to language planning

The obvious tool to use in order to analyze public policy, whereof language policy
is but one type, is cost-benefit (or cost-effectiveness) analysis. There is a fair amount
of literature on the benefits of language policy.® In comparison, we find very little on
the costs. One notable exception is in the work of Frangois Vaillancourt and his coau-
thors, for instance, Vaillancourt (1997), Desgagné & Vaillancourt (2016), or Vaillan-
court (2018). To study the efficiency of language policy, however, the cost side is of
utmost importance. This applies both to the size of costs and to the structure of costs.
As a benchmark for the analysis of the percentage rule, we will first set up a simple
model of the costs of a language-policy measure.’

2.1. Notation

We define a language-planning measure as the smallest unit of language policy.' The
implementation cost of the measure is ¢, and the number of its potential beneficiaries
is n. The spatial size (area) of the jurisdiction of implementation is denoted by a.!' For

ka / Szlovak Koztarsasag (2012) and Romania (2001). In Estonia, the minority has to exceed 50%
of the population in the local jurisdiction; see Eesti Vabariik (1992). Other specific rules exist. In
Finland rights are granted if the minority population in a jurisdiction exceeds 8% or 3000 individu-
als. See Suomen tasavalta/Republiken Finland (2003).

§ See, for instance, Gazzola (2014), Gazzola & Grin (2017), or Grin (2003), and the referen-
ces in those contributions.

° The model is the same as in Wickstrém (2017) and Wickstrom (2020). There is no essential
difference between the description in those essays and in this section of the current one.

1 Some examples of such measures are the use of a minority language in official documents,
like in passports, on currency, and in laws and decrees, the provision of bilingual street signs, the
introduction of a right to receive public services in a minority language, the provision of education
in a minority language, etc.

" A language policy, of course, consists of several individual measures that can be bunched
together into several categories. We can distinguish three levels. On the lowest level is the policy
measure, on the next level are the categories, each consisting of similar measures in some sense, and
on the top level is the language policy consisting of several categories. The problem of finding an
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each planning measure we require the resulting goods to be available to each beneficiary
in the same way and describe the costs as a function of the number of beneficiaries and
the area of application of the measure a. A perfectly non-rival good (for instance the use
of the minority language in public decrees or on street signs) will then only cause fixed
costs and a perfectly rival good will give rise to a proportional (or affine, if there are
fixed costs) cost structure. Health services or public education in a minority language,
although not perfectly rival, are practical examples of goods that display a fairly high
degree of rivalry. These goods as well as any other good displaying less then perfect
non-rivalry (some positive economies of scale in consumption) will lead to a concave
cost structure in the n-dimension. '

Also in the spatial dimension there can be different economies of scale. For a per-
fectly non-spatial good (for example the use of the minority language in public decrees
or information provided in the internet or from a call center) the size of the jurisdiction
doesn’t matter for the costs. A perfectly spatial good (for instance, street signs in a mi-
nority language or home health services in a minority language), on the other hand,
will give rise to a more or less proportional (or affine) cost structure. Again, these
goods as well as goods displaying some, but less then perfect spatiality (some positive
economies of scale in space) will lead to a concave cost structure in the a-dimension.
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Figure 2.1 Iso-cost curves for different policy measures

optimal set of categories and assigning the measures to categories is both interesting and complex.
For a discussion of the aggregation problem, see Wickstrém (2017). For our purposes, however, we
can neglect this aspect and concentrate on the properties of one single measure.

12 For a more detailed discussion of the various types of goods resulting from language plan-
ning, see Wickstrém, Templin & Gazzola (2018).
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In general, the intermediate cases with various degrees of economies of scale in the
number of beneficiaries (n) and the size of the territory (a) (which includes the cases
with fixed costs) seem to be most likely. We write the costs of a certain policy measu-
re providing language rights of a certain quality to all beneficiaries as a (sufficiently
differentiable) concave function c(n, a), defined for n > 0 and @ > 0. It is convenient
to make a change in the variable, defining 0 := n / a, the geographical density of the
minority population. The costs per beneficiary, «, of providing the measure is then:

K(n, 8) = %c (n, g) .1

‘We note that x is non-increasing in both variables. The ideal decision criterion for
the policy maker is to compare « for a jurisdiction with a minority of size n and areal
density 0 with an imputed benefit per beneficiary, 5. We will take /5 to be an exogenously
given political parameter.'* If § is greater than x, the measure is sensible, if £ is smaller
than «, the measure should not be implemented.

2.2. Iso-cost curves

We can represent the cost structure in a simple diagram characterizing the jurisdictions
by n and J. For each given level of costs per beneficiary, x, we can find a curve in the
diagram separating the jurisdictions into those where the cost of the measure is higher
than x and those jurisdictions where the costs per beneficiary are lower than «, see figures
2.1. The curve dividing the jurisdictions this way we call an iso-cost curve. It can be
shown that it has a non-positive slope.!*In the pictures there are six different jurisdictions
with different demographic compositions as far as the minority population is concerned,
numbered I to V1. The costs per beneficiary of two different measures are compared. in
figure 2.1a, a (partially) spatial and (partially) rival measure (the costs depend on both
n and a) is depicted, and in figure 2.1b, a non-spatial and (partially) rival measure (the
costs depend only on 7) is illustrated. For the spatial measure, the implementation of the
measure brings the highest per-beneficiary costs in jurisdiction I, followed by Jurisdictions
IL 111, IV, V. and V1, in that order. For the non-spatial measure, the highest per-beneficiary
costs are in Jurisdiction I, followed by I, V, 111, IV, and VI, in that order.

2.3. Decision rules

A rational policy maker, who is willing to allocate a certain per capita budget to
a minority, would look for a simple decision rule that is easy to administer and that

13 Tdeally, of course, it should reflect the value the affected individuals attach to the measure,
see Wickstrom (2016), In the reality, it is a product of the political system which in the best case
approximately corresponds to the propensity to pay for the measure by the average beneficiary.

4 For a proof, see Wickstrom (2020).
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approximates the relevant iso-cost curve. In the case of the non-spatial measure, such
arule suggests itself; whether to implement the measure in a jurisdiction depends only
on the numeric strength of the minority. The rule would be a critical value »*, such that
the measure be implemented in the jurisdiction if the size of the minority population in
the jurisdiction exceeds n*. In the case of a spatial measure, there is no such easy rule,
but a good approximation would be a combination of two critical values, n*, J*, that
both have to be met in order for the measure to be implemented. Given that the policy
maker is prepared to spend enough to cover the costs in jurisdiction IV, a generous rule
would be n* = 2, 6* = 2. Then the measure would be implemented in jurisdictions III,
IV, V,and VI. In IV, V, and VI this is according to the intentions of the policy maker,
but in III the per-beneficiary costs would be higher than the policy maker desires. A less
generous rule would be n* = 2.5, 6* = 2.5. In that case the measure would be implemen-
ted in jurisdictions IV and VI but not in jurisdiction V where the costs per beneficiary
are lower than in jurisdiction I'V. As a matter of fact, in our simple example there is no
simple rule based on critical values of n and ¢ that would lead to a perfect result for
the policy maker. Either if the measure is to be implemented in jurisdictions IV, V, and
V1, it will also be implemented in jurisdiction III or if it is not to be implemented in
jurisdiction III, it will also fail to be implemented in either jurisdiction I'V or V. Either
a more complicated rule is necessary or there will be some errors.

This is an example of a phenomenon that occurs often in real-world situations.
There is a trade-off between the administrative simplicity of implementation (simple
and transparent rules) and targeted optimal outcomes. The use of the percentage rule,
however, makes this much worse, producing absurd results.

Judet size number of number of percent density of
(a) inhabitants Hungarian | Hungarian Hungarian
(N) speakers (n) |speakers (7) | speakers (J)
Cluj-Napoca/ 6674| 691106 102 966 14.9 15.43
Kolozsvar
Salaj/Szilagy 3 864 224 384 50928 22.7 13.18

Table 3.1 Comparison of two jurisdictions in Transylvania (the size a is in km? and ¢
in individuals per km?) Source: Own calculations in Wickstrom (2020) based on the
2011 census, Institutul national de statistica (2011)

3. The percentage criterion
As we saw above, many countries apply a percentage criterion for granting minority

rights. We will show, that this can lead to absurd results, since the criterion has very
different implications in urban and rural areas. It implies a critical value 0* of the spatial
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density of the minority population and ignores the numerical size of the minority. Ho-
wever, the critical value of the density is different in different jurisdictions depending
on the total population density of the jurisdiction.

Denoting the percentage of the minority population by 7 and the total size of the
population in the area under consideration by N, we findz =n /N. IfA: =N/ ais
the total population density in the jurisdiction, we find:

o)
(individuals/km?2)
20
Cluj-Napoca/Kolozsvar
15 d
[ ]
Salaj/Szilagy

10
5
0 n

0 50 100 150 (1000 of individuals)

Figure 3.1 The characteristics of the Hungarian minority in two jurisdictions in

Transylvania
n nN nN
a aN Na

A given percentage requirement 7 *implies a critical value of the density of the bene-
ficiaries 0¢:

§¢ =n*A (3.2)

A varies and is higher in urban areas than in rural areas, AV>AR Hence, fora given
percentage criterion 7%, also the critical value of §, %, is higher in an urban than in a rural
area, 0V > of. That is, the rule is more generous to a rural minority than to an urban
population. Since in modern urbanized societies a large proportion of the population
— also of the minority population — lives in urban areas, the percentage rule, although
formally “neutral” will in many cases deny minority rights to many members of the
minority. In figure 2.1 let jurisdictions I, II, III, and IV be rural with total population
density of A = 15 and jurisdictions V and VI be urban with population density A = 30.
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A 20%-rule (7" = 0.2) will then imply a rural critical value 6% = 3 and an urban one
0Y= 6. The only jurisdiction with minority rights according to this percentage rule would
be jurisdiction I, where the costs per beneficiary is the highest — an absurd result!

Itis not difficult to find reallife examples of such implementations. In Wickstrém (2020)
it is shown that the 20% rule used in Romania leads to exactly this result. In the biggest city
in the region Nord-Vest in Transylvania, Cluj-Napoca/Kolozsvar, the considerable Hungarian
minority does not make the 20% hurdle necessary to be granted some minority rights. The
considerably smaller and less densely populated neighboring judet Salaj/Szilagy, however,
is granted rights, since the 20% hurdle is surpassed. The relevant numbers are found in table
3.1 and is illustrated in figure 3.1. Language-policy measures in Salaj/Szilagy clearly cause
higher costs per beneficiary than in Cluj-Napoca/Kolozsvar, The only rational conclusion
to be drawn from this, is that a Hungarian speaker in Cluj-Napoca/Kolozsvar has a lower
value than a Hungarian speaker in Salaj/Szilagy in the eyes of the policy maker. If the
evaluation of the policy maker is to be based on the preferences of the population, we have
to look for a rational explanation in the political system.

4. Rationalizing the percentage rule

The requirement that the costs per beneficiary of a policy measure depend only
on the relative size of the minority puts some severe restrictions on the cost function
c(n, a) and necessitates the consideration of some other (external) additional costs. The
social costs must differ from the direct implementation costs. If there are no externa-
lities caused by the measure, that is, if only the direct costs of provision matter, then
those costs per beneficiary, ¢(n, @) / n, have to be a function of the fraction of the total
population belonging to the minority, n / N =: 7, only:

_c¢(ma) c(Nma)
T T T Nn

= £ (1) @.1)

(a) Constant propensity to discriminate (b) Increasing propensity to discriminate

Figure 4.1 Social costs per beneficiary with discrimination
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In the appendix it is shown that this implies that ¢ be written as c¢(n, a) = ¢ n with ¢,
an arbitrary positive constant

Hence, the only direct cost function compatible with the percentage rule is a rival
one with constant average costs. This is a good description of the costs associated with
the direct (written or oral) communication with authorities in your preferred language,
an important case. On the other hand, it means that many relevant cases are incompati-
ble with a percentage rule, such as all spatial measures (social services in the minority
language, for instance) and all not perfectly rival ones such as public signs or official
documents in the minority language, which both are perfectly non-rival. To approximate
the cost structure of such measures, the percentage rule would be irrelevant.

However, the implied cost function provides no condition on the relative size of
the minority. The cost-benefit analysis gives a positive recommendation if the average
costs ¢, are smaller than the associated imputed benefit per beneficiary and a negative
recommendation in the opposite case. Only if the provision of rights to the minority
causes an externality, does this change. That is, if in addition to the minority popula-
tion, also the majority population is affected by the measure. Let each member of the
majority perceive a loss on average equal to y() due to the introduction of the policy
measure benefiting the members of a minority of relative size 7. The total loss perceived
is then y(7)(N — n) and the costs per beneficiary can be written:

k== [en +y(@N —n)] = ¢y +y(m)— (42)

Here, the external social costs per beneficiary depend on the relative size of the
minority, as well as on the direct costs of provision and on the average propensity to
discriminate felt by the members of the majority. If the members of the majority are
more inclined to discriminate against big minorities rather than against small ones, y is
an increasing function of 7. If they are equally inclined to discriminate any member of
a minority, y is constant. In figure 4.1 we have pictured the social costs of providing
a language policy measure as a function of the size of the minority benefiting from
the measure for the case of equal discrimination, y = y, and the case of increasing
intolerance with the relative size of the minority, y = y z. The per-beneficiary social
cots are in the two cases:

l1-m (4.3)

k(1) = cn + Yo

and

K(T[) =cCp+ ]/7-[(1 — 1) 4.4

respectively.

The size of the externality, y(7)(1— ) / , can be interpreted as the aversion to an
individual of the minority depending on the relative size of the minority. The policy
maker deciding on a policy measure will compare this aversion added to the direct per-
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beneficiary implementation costs with the imputed value of the measure to the average
member of the minority and decide on the implementation if the imputed value is higher
than the combined direct and aversion cost. Since the costs decrease with the relative
size of the minority, a critical value 7* will divide the jurisdictions between those where
the measure should be implemented (those with 7 bigger than 7*) and those where it
should not be implemented (those with smaller than 77).'s

Summing up, the percentage rule is a sensible decision rule under two conditions.
First, the planning measure has to be perfectly rival and non-spatial. Second, the majority
must be inclined to discriminate against the minority. In cases where the majority has no
preferences for discrimination, the percentage rule will treat different members of the
minority in a discriminatory manner, favoring minorities in rural areas in comparison
to minorities in urban areas.

5. Conclusions

Minority rights are omnipresent in the academic discourse about ethnic and lin-
guistic minorities. Clear definitions of such rights, however, do not abound, nor of
policy instruments. On the contrary, the discussion and definitions are often nebulous
and imprecise. This results in many ad hoc regulations that have their basis in interest
groups and other particular interests. This also leads to unquestioned acceptance of
rules like the percentage rule. The results of minority policies are rarely tested against
clear objectively observable criteria.

An objective analysis of various policy measures and their costs — as well as their
effects — is a sine qua non for a sustained, transparent, and goal-oriented minority po-
licy — like any other public policy.'°It is not enough to know what we want; we must
also understand how different instruments function in relation to the goals and — in
a world of limited resources — which policy measures are cost efficient in attaining the
goals. Such an analysis will also guide us in choosing administratively functioning rules
that are both manageable and purposeful. In this essay we have demonstrated that the
percentage rule in most cases is not an adequate candidate for administrative use. It is
only adequate for some special types of policy measures and then under the condition
that the policy maker wants to discriminate the minority. Unfortunately, there are many
other policy instruments that are equally inadequate.

15 Formally, we can not exclude the possibility of y being negative. That is, the majority has
preferences for preserving a minority. In this case the social costs would be below the direct imple-
mentation costs and the curves would increase in the relative size of the minority. If a measure is
sensible in a jurisdiction with a minority making up a certain fraction of the population, it would also
be sensible in any jurisdiction where the minority makes up a smaller fraction of the population. The
critical value of 7 would be an upper limit.

' Tmagine that bridges were projected and built using the same type of imprecise concepts —
we would cross most rivers swimming!
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APPENDIX

A. Proof of the implications of condition 4.1

We want to show that the identity

sen=1(3)

with f'some differentiable function implies that
c(n,a) =cyn (A.2)
with ¢ a constant. There are three independent positive variables, N, n, and a. We

transfer them into three other independent positive variables,§7= 7, N, and a. Expres-
sion A.1 then becomes:

c(Nm,a) = Nf(m) (A.3)

It is obvious that ¢ has to be independent of a. Differentiation with respect to N gi-
ves us:

L — _l N - (A4)
S =/ = e, -

or:



84 BENGT-ARNE WICKSTROM

dac
awm 1
c¢(Nm,-) Nm

Integration of A.5 yields:
In(c(Nm,-)) = In(N7) + C
with C an arbitrary constant or
¢(Nm,)) =c,Nm

with ¢ _an arbitrary non-negative constant.

(A.5)

(A.6)

(A7)



