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Andrzej Pokora*

WAYS OF OBTAINING INFORMATION ABOUT
THE DEBTOR’S ASSETS IN COURT ENFORCEMENT
PROCEEDINGS

The aim of this study is to identify and discuss measures undertaken to gather
information about the debtor’s assets and, consequently, to ensure an efficient
and quick achievement of the purpose of enforcement proceedings which is an
effective satisfaction of the creditor in accordance with the content of the en-
forceable title.

There is a close relationship between the enforcement proceedings and the
reconnaissance proceedings. It is so strong that the enforcement proceedings
are presented as the second stage of the reconnaissance proceedings'. The afore-
mentioned relationship between these types of civil proceedings is determined
by their common purpose, which is to grant legal protection to subjective rights
as elements of specific legal relations. Due to this close relationship between
the enforcement proceedings and the reconnaissance proceedings, some of the
fundamental principles of the civil process will find appropriate application in
the enforcement proceedings. The point here is the principle of availability, for-
malism of proceedings, adversariality, equality of parties, directness, orality,
transparency and the principle of concentration of procedural material. From the
point of view of the purpose of this study, it will be reasonable to approximate
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Cf. K. Korzan, Sgdowe postepowanie zabezpieczajqce i egzekucyjne w sprawach cywilnych, PWN, Warszawa
1986, p. 90.
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only the principle of availability (disposition) and the principle of cooperation
between the creditor and the enforcement authority (usually a court enforcement
officer)®.

There is no doubt that it is in the interest of the creditor to conduct the enforce-
ment proceedings in an efficient and effective manner®. Therefore, the creditor’s
cooperation with the enforcement authority plays an important role in the en-
forcement proceedings. The creditor as a person interested in the outcome of the
proceedings should actively participate in them. His activity (e.g. submission of
applications, participation in enforcement activities, providing the enforcement
authority with necessary information for the proper course of execution) should
be demonstrated at all stages of the proceedings until their completion. The ob-
ligation to cooperate exists regardless of whether the enforcement proceedings
were initiated ex officio, at the request of the creditor or at the request of the
authorized body*.

One of the principles of civil procedure is the principle of availability, that
is, disposition, indicating who has the ability to dispose of the subject of the
proceedings and the offensive and defense measures in the proceedings.’This
principle is most clearly expressed in court enforcement proceedings®. This ap-
plies both to the proceedings concerning granting the enforcement clauseto the
enforceable titleas well as the appropriate enforcement proceedings. The creditor
is the holder of the enforcement proceedings and takes a dominant position in
the proceedings. The scope of his disposition ability is very wide, because he
requires the debtor to fulfill the obligation to satisfy the claims stated by the
enforceable title. Enforcement proceedings may be taken and discontinued at the
request of the creditor (art. 796 §1 of the Code of Civil Procedure, art. 825 point
1 of the Code of Civil Procedure). The enforcement authority will suspend the
proceedings at the request of the creditor(art. 820 of the Code of Civil Procedure).
The creditor’s disposition covers establishinga court guardian for the debtor un-
known from the place of residence (art. 802 of the Code of Civil Procedure), des-
ignating the second auction of movable property (art. 875 §1 of the Code of Civil
Procedure), description and estimation of the real estate (art. 942 of the Code of
Civil Procedure), designating the second auctionof the real estate (art. 983 of the
Code of Civil Procedure) and taking from the debtor the documents needed for
entry in the land and mortgage register (art. 1048 of the Code of Civil Procedure).

The principle of cooperation by its nature applies only to the enforcement proceedings.

Although the effectiveness of the enforcement proceedings is of great importance, it should not be forgotten
that the enforcement proceedings understood as the singular enforcement as opposed to universal enforcement,
such as bankruptcy proceedings, cannot aim at economic elimination of the debtor. Such a conclusion can be inter-
preted from the content of art. 845 §3 of the Code of Civil Procedure (Act of November 17, 1964 - Code of Civil
Procedure, Journal of Laws 2018, item 1555), which prohibits occupying more movable property of the debtor
above the one needed to satisfy the claims and enforcement costs.

* 7. Szczurek [in:] Z. Szczurek (ed.), Egzekucja sqdowa w Polsce, CURRENDA, Sopot 2007, p.111.

* Cf A. Marciniak, Postegpowanie egzekucyjne w sprawach cywilnych, Wydawnictwo Prawnicze LexisNexis,
Warszawa 2005, p.31.

® Cf. A. Marciniak, Postegpowanie egzekucyjne w sprawach cywilnych, Wydawnictwo Prawnicze LexisNexis,
Warszawa 2005, p.31.
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A special manifestation of the creditor’s leading role in the enforcement proceed-
ings is the disposition of art. 822 of the Code of Civil Procedure. This provision
provides that if the debtor submits undoubted evidence in writing for fulfilling
the obligation or for granting him a delay by the creditor, the latter decides on the
further course of the enforcement proceedings, and not thebailiff.

The initiation of the execution takes place, as a rule, at the request of the
creditor’. The creditor also makes a decision on the subject matter of the execu-
tion. The application for the initiation of the execution must first and foremost
indicate the claims to be satisfied by the debtor. The creditor can also indicate
the method or methods of execution®. The indicated method of execution must
be appropriate for the type of execution. And so the execution of cash benefits
can be conducted, for example, from remuneration for work, movables, from
a bank account or from other receivables. In the event that the creditor indicates
the method of execution, the bailiff will be bound by the claimed method of ex-
ecution and thus will not be able to apply any other than the one indicated by the
creditor’. Accurate specification of the claim and individualization of the method
of execution is very important to determine whether the limitation period for
the claim confirmed by the enforceable title has been interrupted. The claim
confirmed by a valid decision of the court expires after ten years. The limitation
period is interrupted by any action carried out before the authority appointed to
enforce the claims (art. 123 §1 point 1 of the Civil Code). Such an action is the
submission of the application for the initiation of the execution by the creditor,
which was accepted by the enforcement authority'’. It should be emphasized that
the application for the initiation of the execution does not automatically pass the
obligation on the bailiff to take further enforcement actions until its completion.
The creditor is obliged to support the execution. If he does not support it, the
enforcement proceedings may be discontinued, namely when the creditor, within
six months, did not perform the action necessary to continue the execution or did
not demand that the suspended proceedings be taken.

In order to achieve the purpose of the execution, i.e. satisfy the creditor in

accordance with the content of the enforceable title, the enforcement authority

7 Itis necessary to distinguish the initiation of the execution from the initiation of enforcement proceedings.

While the initiation of the enforcement proceedings occurs as a result of submitting the application for the initia-
tion of the execution, the initiation of the execution takes place only after the enforcement authority has carried
out the first enforcement action (see W. Broniewicz, Postgpowanie cywilne..., pp. 423-424).

Therefore, it does not apply to real estate executions and, consequently, to those methods of execution to which
standards of enforcement against immovable property will apply. It is therefore about the execution of a fractional
part of the real estate (art. 1004 of the Code of Civil Procedure), perpetual usufruct (art. 1004 of the Code of Civil
Procedure), simplified enforcement of the real estate (art. 1013' §3 of the Code of Civil Procedure), an execution
of sea-going vessels entered into the register of ships (art.1014 of the Code of Civil Procedure), from the coopera-
tive ownership right to the premises and from parking spaces in multi-seat garages and free standing garages (art.
17%%and art. 17"of the Act on housing associations), the sale of an enterprise or farm (art. 1064% of the Code of
Civil Procedure).

’  Cf. 1. Kunicki, Wybor sposobu egzekucji i ustalenie majqtku diuznika w swietle projektowanych zmian Kodeksu

postgpowania cywilnego (druk sejmowy nr 2678), ,,Przeglad Prawa Egzekucyjnego” 2015, No. 5, p. 21.

10 Only the application which does not contain formal defects, and in particular corresponding to the rigors speci-
fied in art. 797 of the Code of Civil Procedure may cause the consequences which the Code of Civil Procedure

entails with the submission of the application for the initiation of the execution.
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must acquire the necessary knowledge about the debtor’s assets, in particular
when the application for the initiation of the execution does not specify the com-
ponents of these assets. While gathering information necessary to conduct the
execution effectively, the provisions of art. 761 of the Code of Civil Procedure
and art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement! are of key
importance. According to art. 761 §1 of the Code of Civil Procedure the enforce-
ment authority may demand to provide explanations from the participants of
the proceedings and may request information necessary to conduct the execu-
tion from public administration bodies, bodies performing public administra-
tion tasks, tax authorities, pension bodies, banks, cooperative savings and credit
financial institutions, brokerage companies, authorities of housing associations,
management of housing communities and other entities managing apartments
and commercial premises, as well as other institutions and persons who do not
participate in the proceedings. This right is available to all enforcement authori-
ties, i.e. the bailiff and district courts, which act as enforcement authorities. The
required explanations and information can only refer to the execution and can
be requested if obtaining them is necessary to guarantee its proper conduct'?.
It should be emphasized that these explanations and information can not violate
the boundary determined by the method of execution requested by the creditor.
The regulation contained in art. 761 of the Code of Civil Procedure refers to the
participants of the enforcement proceedings as well as institutions and persons
not participating in the proceedings®.

As arule, entities covered by the disposition of art. 761 §1 of the Code of Civil
Procedure cannot refuse to provide information with reference to the Act on
the Protection of Personal Data'* because art. 23 paragraph 1 point 2 of this Act
among the conditions determining the lawfulness of the processing of personal
data (including providing information containing these data) lists the authoriza-
tion by a legal provision. The provision in this situation is art. 761 §1 of the Code
of Civil Procedure®. In the event that an authority or an institution, referring to
the provisions of the Act on the Protection of Personal Data, refuses to provide
information necessary to conduct the execution, a complaint to the Inspector
General for the Protection of Personal Data is admissible. The only possibility of
evading the obligation to provide explanations and information is provided for
in art. 761 §2 of the Code of Civil Procedure, which refers directly to the restric-
tions on the documentary evidence (art. 248 §2 of the Code of Civil Procedure)
and evidence from the testimonies of witnesses (art. 261 of the Code of Civil
Procedure). Unjustified refusal to provide the enforcement authority with expla-

" Le. Journal of Laws 2017, item 1277.

12" See Z. Szczurek, [in:] Z. Szczurek (ed.), Egzekucja sqdowa..., p. 155.

More on the participants of the proceedings, seel. Jankowski, Uczestnicy sqgdowego postgpowania egzekucyyj-
nego, Wydawnictwo Uniwersytetu Lodzkiego, £0dz 1992, along with the literatureconcludedthere.

'* 1e. Journal of Laws 2016,item 922

More on this subject, see J. Jankowski, Obowiqgzek udzielania komornikowi informacji niezbednych do prowa-
dzenia egzekucji w Swietle ustawy o ochronie danych osobowych, ,,Problemy Egzekucji” 2001, No. 11 along with
the literatureindicatedthere.

13
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nations or information results in a sanction in the form of a fine (art. 762 §1 of
the Code of Civil Procedure), which the enforcement authority can impose at the
request of the creditor or acting ex officio. In the event that the request for expla-
nations or information was addressed to a legal person or other organization, its
employee responsible for carrying out the order of the enforcement authority is
subject to a fine. In the situation when it is not possible to indicate such a respon-
sible employee, the head of the unit is subject to a fine.

Art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement is correlated
with the provision of art. 761 of the Code of Civil Procedure. However, while
art. 761 of the Code of Civil Procedure only empowers the enforcement author-
ity to request explanations and information, the provision of art. 2 paragraph
5 of the Act on Court Bailiffs and Enforcement imposes an obligation to pro-
vide information necessary for the proper conduct of enforcement proceedings at
a written request of the bailiff. This information, as in the case of art. 761 of the
Code of Civil Procedure, can not go beyond the scope determined by the method
of execution which was indicated by the creditor. The bailiff will request only
the information which, in his/her judgment after taking into account the facts of
the case, is necessary for the proper conduct of the execution!s. As in the case
of art. 761 §1 of the Code of Civil Procedure entities listed in the content of art.
2 paragraph 5 of the Act on Court Bailiffs and Enforcement cannot refuse the
bailiff to provide him with the information he requires, referring to the provi-
sions of the Act on the Protection of Personal Data, as the provision of Article
2 paragraph 5 of the Act on Court Bailiffs and Enforcement constitutes a con-
dition for allowing the processing of personal data. In the case of a refusal to
provide information, of course, a complaint to the Inspector General for the Pro-
tection of Personal Datacan be submitted". If the complaint is justified, the In-
spector General issues an administrative decision ordering the restoration of the
lawful state by making the data available.

According to art. 2 paragraph 6 of the Act on Court Bailiffs and Enforcement,
the bailiffis liable for damage resulting from the disclosure of bank or fiscal se-
crecy and using it contrary to its intended purpose'®. The bailiff is liable for such
damage caused also on general terms".

In the enforcement of maintenance, due to its social significance, the bailiff
has special obligations related to obtaining all information about the debtor and
his financial status®®. The bailiff is obliged ex officio to carry out an investiga-

' Cf. Z. Szczurek, Zbieranie informacji niezbednych dla prowadzenia postgpowania egzekucyjnego, ,,Nowa

Currenda” 2002, No. 12, pp. 64-65; thisauthor, Gromadzenie w postegpowaniu egzekucyjnym informacji o stanie
majqtkowym dluznika, ,,Przeglad Prawa Egzekucyjnego” 2005, No. 10-12, p.16.

""" The subject of the complaint may also be a bailiff’s request to provide information containing personal data,
but lacking the feature of necessity in order to properly carry out the enforcement proceedings. (cf. A. Marciniak,
Ustawa o komornikach sgdowych i egzekucji. Komentarz, LexisNexis, Warszawa 2009, p. 50).

" See K. Lubifiski, Nowelizacja ustawy o komornikach sqdowych i egzekucji, ,,Problemy Egzekucji Sadowe;j”
2001, No. 18, p. 35 et seq.

19" 7. Szczurek, Gromadzenie w postepowaniu..., p. 19.

See K.Flaga-Gieruszynska [in:] A. Zielinski (ed.), Kodeks postepowania cywilnego. Komentarz, Wydawni-
ctwo C.H. BECK, Warszawa 2017, p. 1745.

20
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tion in order to determine the incomeand financial status of the debtor and his
place of residence (art. 1086 §1 of the Code of Civil Procedure). In order to fulfill
this obligation, the bailiff primarily exercises the powers given to him by the
provision of art. 761 §1 of the Code of Civil Procedure mentioned previously. If,
however, despite the actions and efforts, the execution turns out to be ineffec-
tive, the bailiff is obliged to periodically repeat activities aimed at determining
the information necessary to enforce maintenance. When maintenance arrears
amount to more than six months, the bailiff ex officio submits the application to
the National Court Register for entry of the debtor into the register of insolvent
debtors, which is to act as a disciplinary measure for persons who evade their
obligations.

In the application for the initiation of the execution or the demand to conduct
the execution ex officio, as mentioned above, the entity submitting the applica-
tion or request should indicate the claim to be satisfied (art. 797 of the Code of
Civil Procedure). In addition, the creditor may indicate the method or methods of
execution chosen by him (art. 799 of the Code of Civil Procedure). This means
that when the cash benefits are being enforced, the indication of the method of
execution involves indicating the specific property to which enforcement is to be
directed, while the enforcement of non-cash benefits will require the indication
of the item of the claim. In a situation where the person submitting an application
or demand to conduct the execution is unable to indicate the items with which it
will be possible to satisfy the creditor, the bailiff will call the debtor to submit
an inventory of assets or other explanations necessary to carry out the execution
(art. 801 of the Code of Civil Procedure)’!. The application of this provision by
the bailiff takes place ex officio and is not dependent on any application of the
creditor??. Due to the fact that in the quoted provision the Legislator used the con-
junction ,,or” it means that the bailiff has the right to choose whether to apply the
legal mechanism to disclose the assets or to request the debtor to provide other
explanations?. The bailiff, taking into account the circumstances of the enforce-
ment case, will decide on the scope of the request addressed to the debtor?*. How-
ever, as it is rightly argued in the literature, the submission of ,,other explana-
tions” should be applied in the first place, due to the lower level of formalization.
Only when the debtor does not indicate the assets in this mode, the bailiff should
call for submission of the inventory of assets?. For unjustified refusal to submit

21 Cf. J. Jankowski [in:] K. Piacecki (ed.), Kodeks postepowania cywilnego. T. II. Komentarz do artykutow 506-
-1088, Wydawnictwo C.H. BECK, Warszawa 2006, p. 581. The provision of art. 801 of the Code of Civil Procedure
remains in connection with the general rule, expressed in art. 761 of the Code of Civil Procedure, which is the
legal basis for the bailiff’s right to obtain information necessary to conduct the execution (cf. O. Marcewicz [in:]
A. Jakubecki (ed.), Kodeks postepowania cywilnego. T. II. Komentarz do art. 730-1217, Wolters Kluwer, Warsza-
wa 2017, p. 263).

2 Cf. 1. Kunicki, Poszukiwanie przez komornika majqtku diuznika za wynagrodzeniem, ,,Przeglad Prawa Egzeku-
cyjnego” 2009, No. 6, p.121.

» Cf. 1. Kunicki, Wybér sposobu..., p.23.

# See K. Flaga-Gieruszynska [in:] A. Zielifski (ed.),Kodeks postgpowania..., p. 1433.

» Cf. 1. Kunicki, Wybor sposobi..., p. 24.
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the inventory of assets or other explanations? or for providing false explanations
deliberately, the debtor may be fined by the bailiff at the request of the creditor
or ex officio, because the call on the debtor to submit the inventory of assets or
explanations is provided for in art. 762 §1 of the Code of Civil Procedure. The
debtor submitsthe inventory of assets before the bailiff under pain of criminal
liability for making false testimony.?’

However, if the assets that allow to satisfy the claim cannot be determined,
the creditor has the right to request the bailiff to search for the debtor’s assets®®.
Such a solution should be considered as a supplementation of solutions to im-
prove enforcement proceedings. The bailiff’s efforts, being a result of searching
for the debtor’s assets, may contribute to a greater extent to the satisfaction of the
creditor’s claims. The bailiff within the scope of this order is free to choose the
way of searching. The way must comply with applicable law?’. Of course, there is
no obstacle to the creditor’s order being formulated already in the application for
the initiation of the execution, however, the bailiff will proceed to execute such
an order only after exhausting the ways of determining the debtor’s assets, which
were referred to earlier. The search for the debtor’s assets is of course possible
only in the context of ongoing enforcement proceedings®. The search for assets
is in fact only an incidental proceeding in relation to the initiated enforcement
proceedings. The order may refer to all the assets of the debtor in general or may
be limited to a specific component of the assets or to a specific way of searching
for assets®'.

If the debtor’s assets seized in the execution are not likely to satisfy the en-
forced claims or if the creditor demonstrates that as a result of the conducted
execution his claims have not been fully satisfied, he may demand that the debt-
or be obliged to submit the inventory of assets specifying the items and their
premises, his receivables and other property rights or information about paid and
unpaid legal actions, the subject matter of which is an item or right of the value
exceeding on the day of performing these actions the amount of minimum remu-
neration for work established on the basis of the provisions of the Act of October
10, 2002 on the minimum remuneration for work*, done for third parties, in the
five-year period preceding the initiation of the execution, as a result of which he
became insolvent or became insolvent to a greater extent than he was before the
actions were performed, and the debtor’s promise, in which he must state that he
is aware of the meaning of his words and liability before the law and ensure that

% When it comes to “other explanations”, they should be made prior to the submission of the inventory of assets,

due to the less formal nature of this explanation, in contrast to submitting the inventory of assets.

7 Itis commonly accepted in the literature that it is called the bailiff’s disclosure of assets.

% The term “search” is very wide, it covers all the factual and legal actions in enforcement proceedings, aimed at
gathering information on the debtor’s assets and on the person of the debtor (cf. J. Jankowski, Poszukiwanieprzez
komornikamajqtkudiuznikanazleceniewierzyciela, ,,PrzegladPrawaEgzekucyjnego” 2007, No. 1-2, p. 12).

¥ 7. Szczurek, Gromadzenie w postepowaniu..., p. 31.

%" A differentview on thisissue A. Nowak, Charakter prawny umowy — zlecenia poszukiwania przez komornika
majqtku dluznika za wynagrodzeniem, ,,Przeglad Prawa Handlowego” 2006, No. 3, pp. 41-42.

*!' 1. Kunicki, Poszukiwanie przez komornika..., pp. 113-114.

32 Le. Journal of Laws2017, item 847
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the inventory of assets he has submitted is true and complete (art. 913 §1 of the
Code of Civil Procedure)®.

At the moment of the debtor’s promise, the provisions on criminal liability for
making false testimony apply accordingly. And so in accordance with art. 233
of the Criminal Code, who, while making a testimony to serve as evidence in
court proceedings or other proceedings conducted pursuant to the Act, testifies
untruth or conceals the truth, is punishable by imprisonment from six months to
eight years.

A creditor, pursuant to art. 913 §2 of the Code of Civil Procedure, may de-
mand the disclosure of assets also before the commencement of the execution,
but then he must substantiate that his claims will not be fully satisfied from the
assets known to him or from the current periodic benefits due to the debtor for
the period of six months. In addition, he may demand the disclosure of assets
before the commencement of the execution also when he proves that after ob-
taining the enforceable title, he called the debtor to pay the claim stated in it by
registered letter with acknowledgment of receipt, and the debtor failed to satisfy
the claim within 14 days from the delivery of the summons.

The disclosure of assets is a supplementary enforcement measure*. By defini-
tion, it is the final measure that the creditor reaches for to ensure the effective
enforcement®. Although the provisions on the disclosure of assets are applied to
the execution of non-cash benefits for the occupation of movable property (art.
1045 of the Code of Civil Procedure), in which the supplementary natureof dis-
closing the items or documents sought is obvious, it should be assumed that pri-
marily these provisions constitute a supplementary measure of the enforcement
of cash benefits*. They have even been included among these provisions. The
disclosure of assets is one of the activities that another person cannot perform
for the debtor?’.

The creditor is the first person to submit an application for the disclosure of
assets. In cases of court claims, such an application may be submitted by a bailiff
(§ 2 of the Regulation of the Minister of Justice of 29 July 2016 on the manner
of conducting the enforcement of fines and penalties imposed in civil proceed-
ings, as well as court costs in civil cases due to the State Treasury)®®, and in the
case of enforcement proceedings initiated ex officio, the court of first instance
or the authority which demanded conducting the execution ex officio (art. 796
§ 2 and 3 of the Code of Civil Procedure). The public prosecutor is also entitled
to submit an application for the disclosure of assets on a general basis (art. 7 of

3 Disclosing the assets may not be aimed at harassing the debtor (compare A. Marciniak [in:] K. Piasecki (ed.),

Kodekspostepowaniacywilnego. Commentary, vol. I, Wydawnictwo C.H. BECK, Warszawa 2002, p. 137).

* A. Marciniak, Postegpowanie egzekucyjne..., p. 230.

* Cf. F. Kruszelnicki, Zarys systemu polskiego prawa egzekucyjnego i zabezpieczajqcego, Warszawa 1934,
p. 133; M. Mrowczynski, Wyjawienie majqtku w swietle znowelizowanych przepiséw kodeksu postgpowania
cywilnego, ,,Przeglad Prawa Egzekucyjnego” 2006, No. 2-8, p. 7.

% Cf. K. Korzan, Sagdowe postepowanie..., p. 312.

E. Wengerek, Sgdowe postepowanie egzekucyjne w sprawach cywilnych, PWN, Warszawa 1978, p. 249.
Journal of Laws 2016, item 1227.
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the Code of Civil Procedure) as well as a non-governmental organization (article
8 of the Code of Civil Procedure) in certain cases. In addition, the administrative
enforcement authority or creditor who is a party to the administrative enforce-
ment proceedings may demand to order the obligor the disclosure of assets in
cases covered by the enforcement proceedings in administration in the event of
ineffectiveness of enforcement. Passive legitimacy in proceedings for the dis-
closure of assets is held by a debtor with judicial capacity (art. 64 of the Code
of Civil Procedure), and thus it may be a natural person, a legal person and an
organizational unit without legal personality, to which, however, the law grants
legal capacity.

An application to order a debtor the disclosure of assets is filed in the district
court of the general jurisdiction of the debtor*. In the case when it concerns
a natural person, it will be the court in whose jurisdiction that person has a place
of residence or stay, while in the case of a legal person, it will be the court in
whose jurisdiction the debtor’s registered office is located. The application must
be accompanied by a copy of the attachment protocol or other documents justi-
fying the obligation to disclose the assets*’, and in the case when the application
was submitted before the initiation of the execution, additionally the enforceable
title (art. 914 of the Code of Civil Procedure)*. The enforceable title and other
documents that justify the debtor’s obligation to disclose the assets are docu-
ments whose submission determines the further course of the case in general or
in a particular mode*. If the creditor fails to attach the enforceable title to the
application for the disclosure of assets, it is a formal defect within the meaning
of art. 130 § 1 of the Code of Civil Procedure®.

The application for the disclosure of assets is primarily subject to examina-
tion in terms of the fulfillment of formal and special conditions envisaged for
this type of pleading*’. The court recognizes the application to order the debtor
to disclose the assets after summoning and hearing the parties if they appear (art.
915 § 1 of the Code of Civil Procedure). The court examines only the legitimacy
of the application and possible allegations of the debtor in this respect, however
its cognition does not include claims covered by the enforceable title due to the
fact that they are the subject matter of separate proceedings started on the basis
of the provision of art. 840 of the Code of Civil Procedure®. In the event of the
non-appearance of the parties, the court may, depending on the circumstances of
the case, postpone the session or issue a conclusive decision on the substance of
the case, in a situation where, based on the collected evidence, the case is consid-
% Proceedings on the disclosure of assets are not admissible in relation to persons not subject to national jurisdic-
tion, except for cases in which these persons are subject to enforcement and in relation to the State Treasury.
® Such a document may be, for example, a bailiff’s decision to discontinue the enforcement proceedings based
on art. 824 §1 point 3 of the Code of Civil Procedure.

*'" An enforceable title can be only its original.

2 Cf. P. Sokal, Glosa do uchwaty Sqdu Najwyzszego z dnia 12 grudnia 2001 r., III CZP 70/01, ,,Przeglad Prawa
Egzekucyjnego” 2003, No. 6-8, p.95.

# Resolution of the Supreme Court of December 12, 2001, III CZP 70/01, OSNC 2002, No. 10, item 116.

* Cf. 0. Marcewicz [in:] A. Jakubecki (ed.),Kodeks postgpowania..., p. 417.
* Cf. K. Flaga-Gieruszynska [in:] A. Zielinski (ed.), Kodeks postepowania..., p. 1590.
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ered sufficiently clarified*.

The court, when recognizing the application for the disclosure of assets, is-
sues a decision in this matter. In a situation where it accepts the application of the
creditor, it orders the debtor to submit the inventory of assets specifying the items
and their premises, his receivables and other property rights, and to bind himself
as to the veracity and completenessof the inventory submitted according to the
oath provided for in art. 913 § 1 of the Code of Civil Procedure. The complaint
against the court’s decision on the disclosure of assets may be submittedboth in
the case of the acceptance and rejection of the application?’. Making a complaint
does not suspend the execution of the decision on the disclosure of assets, how-
ever, the court may suspend the execution of the mentioned decision until the
settlement of the complaint. The court receives the inventory and the promise
immediately. In justified cases, the court may set a deadline for the debtor not
longer than a week (art. 915 §2 of the Code of Civil Procedure). The deadline is
a date fixed by the court, and thus, at the request of the debtor, it may be ex-
tended or shortened. The debtor against whom the court ordered the disclosure
of assets, is ex officio entered in the register of insolvent debtors*®.

The debtor who, without a justified reason, did not appear at the court sitting in
order to submit an inventory of assets or a promise® or, having appeared, did not
submit the inventory or refused to answer questions asked or to make a promise,
the court may order a fine or order his compulsory bringing, taking into account
art. 276 § 2%, The court may also put him under arrest not exceeding one month.
A necessary condition for applying to the debtor coercive measures provided for
in art. 916 of the Code of Civil Procedure will be instructing him about the conse-
quences of non-compliance with the court’s decision in this regard™'.

In the case when coercive measures have been applied to the debtor, he may
submit the inventory and the promise at any time (art. 917 § 1 of the Code of
Civil Procedure). On the other hand, if the debtor was put under arrest, he may
demand to be brought before the court in order to submit the inventory and the
promise. The creditor who was not present in these activities may demand that
the debtor be called back to the court sitting in order to ask him questions aimed
at detecting the items to which the execution could be directed. The non-appear-
ance of the debtor or the refusal to answer questions or to make an additional
promise entails the same legal consequences, mentioned in art. 916 of the Code
of Civil Procedure, of which the debtor should be instructed in the summons to
the court sitting.
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Cf. A. Marciniak, Postgpowanie egzekucyjne..., p. 232.
Cf. O. Marcewicz [in:] A. Jakubecki (ed.), Kodeks postgpowania..., p. 417.
Cf. A. Marciniak, Postgpowanie egzekucyjne..., p. 232.
The phrase “in order to submit an inventory of assets or a promise”, included in the instruction of art. 916 §
1 of the Code of Civil Procedure, gives grounds for accepting the view that the submission of the inventory of as-
sets is independent of the debtor’s promise (see M. Krakowiak, Wyjawienie majgtku w swietle nowelizacji Kodeksu
postgpowania cywilnego, ,,Monitor Prawniczy” 2004, No. 23, pp. 1080-1081).

% Afine and arrest may be applied to the debtor independently of one another (see M. Uliasz, Kodeks postgpowania
cywilnego. Komentarz do nowelizacji, Wydawnictwo C.H. BECK, Warszawa 2005, p. 383).

1 Cf. 0. Marcewicz [in:] A. Jakubecki (ed.), Kodeks postgpowania..., p. 420.
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The debtor who made the promise, or relatively against whom coercive
measures were applied, is obliged to submit a new inventory of assets and
a promise at the request of the same or another creditor, when a period of one year
has elapsed since the promise was made or coercive measures were exhausted.

The disclosure of assets also includes the disclosure of savings on bank ac-
countsby the debtor®. In the inventory of assets, the debtor is obliged to state
whether and what savings he has on the bank account, in which bank they have
been accumulated, and if he does not have the bank evidence, he is obliged to
indicate the person with whom this evidence is located.

The failure to present a savings book or another appropriate proof by the
debtor causes such effects as the refusal to submit the inventory or to answer
a question, so the court may order the debtor to pay a fine or order hiscompulsory
bringing. The court may also put him under arrest not exceeding one month.

The conducted considerations lead to the conclusion that the court execution
will be fully effective in a situation where the debtor owns assets to which the en-
forcement may be directed and when the assets are known to the creditor and the
enforcement authority. Otherwise, the information about the debtor’s assets will
have to be gathered and their components determined by means of the measures
presented in this report, while the bailiff’s disclosure of assets is the basic tool
for obtaining this information, and the court disclosure of assets appears to be
the final enforcement measure in the event of ineffectiveness of the execution.
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JURISDICTION

Resolution of the Supreme Court of December 12, 2001, IIT CZP 70/01, OSNC 2002, No.
10, item 116.

Summary: The study deals with the problem of gathering information about the debt-
or’s assets necessary to carry out effective court enforcement. First of all, the method
of gathering information about the debtor’s assets provided for in art. 761 of the Code
of Civil Procedure and art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement
was presented. Then, the issues of the bailiff’s disclosure of assets were discussed. Sub-
sequently, the issue of the bailiff’s search for the debtor’s assets at the request of the
creditor was presented. The final part of the study concerns the institution of the court
disclosure of the debtor’s assets.

Key words: enforcement proceedings, execution, enforcement authority, bailiff, credi-
tor, debtor’s assets, inventory of assets, search for assets, disclosure of assets

SPOSOBY POZY SKIWANIA INFORMACII O MAJATKU DELUZNIKA
W SADOWYM POSTEPOWANIU EGZEKUCYINYM

Streszczenie: Opracowanie dotyczy problemu zbierania informacji o stanie majatko-
wym dhuznika niezbednych do prowadzenia skutecznej egzekucji sadowej. W pierw-
szej kolejnosci zostal przedstawiony sposob zbierania informacji o majatku dtuzni-
ka przewidziany w art. 761 k.p.c. oraz art. 2 ust 5 ustawy o komornikach sadowych
i egzekucji. Nastepnie omoéwiono problematyke komorniczego wyjawienia majatku.
W dalszej kolejnosci przedstawiono kwesti¢ poszukiwania przez komornika majatku
dtuznika na zlecenie wierzyciela. Koncowa cze$¢ opracowania dotyczy instytucji sado-
wego wyjawienia majatku dtuznika.

Stowa kluczowe: postepowanie egzekucyjne, egzekucja, organ egzekucyjny, komornik,
wierzyciel, majatek dluznika, wykaz majatku, poszukiwanie majatku, wyjawienie ma-
jatku



